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ORDER  TO  SHOW  CAUSE. 

UNITED  STATES  DISTRICT  COURT, 
Southern  District  ojp  New  York. 


The  Associated  Press, 

Complainant, 

against  \  In  Equity. 

International  News  Service, 

Defendant. 


Upon  reading  the  duly  verified  bill  of  complaint  herein,  and 
upon  the  annexed  affidavits  of  Melville  E.  Stone,  duly  verified 
the  3rd  day  of  January,  1917,  of  Fred  W.  Agnew,  duly  verified 
the  28th  day  of  December,  1916,  of  George  H.  Eke,  duly  verified 
the  3rd  day  of  January,  191 7,  of  E.  P.  Koukol,  duly  verified  the 
3rd  day  of  January,  191 7,  and  of  James  Finnerty,  duly  verified 
the  3rd  day  of  January,  19 17. 

Now,  therefore,  upon  motion  of  Stetson,  Jennings  &  Russell, 
solicitors  for  complainant,  it  is 

Ordered  that  the  above  named  defendant  or  its  attorney  herein 
show  cause  before  me,  the  undersigned,  or  one  of  the  other  Judges 
of  this  Court,  at  Room  No.  i  of  the  United  States  District  Court, 
on  the  twelfth  floor  of  the  Wool  worth  Building,  in  the  Borough 
of  Manhattan,  of  the  City  of  New  York,  on  the  loth  day  of 
January,  19 17,  at  10.30  o'clock  in  the  forenoon,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  a  temporary  injunction  should 
not  issue  as  prayed  for  in  the  said  bill  of  complaint,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem  just  and  proper. 
Service  of  this  order  and  moving  papers  on  or  before  January 
8th,  191 7,  shall  be  sufficient. 

Augustus  N.  Hand, 

U.  S.  Judge. 


BILL  OF  COMPLAINT. 


The  Associated  Press, 

Complainant, 

against  )  I"  Equity. 

International  News  Service, 

Defendant. 


To  THE  Honorable  THE  Judges  oe  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York  : 

Your  orator,  humbly  complaining,  shows  unto  your  Honors, 
as  follows: — 

I. 

Complainant  is  a  corporation  created  and  organized  under  the 
laws  of  the  State  of  New  York,  and  is  a  citizen  and  resident  of 
that  state,  and  of  the  Southern  District  thereof. 

II. 

The  defendant  is  a  corporation  created  and  organized  under 
the  laws  of  the  State  of  New  Jersey  and  is  a  citizen  and  resi- 
dent of  that  state. 

*The  amount  involved  in  this  suit  and  the  damage  to  which  the 
complainant  is  being  subjected  by  the  matters  complained  of  is  in 
excess  of  Three  Thousand  {$3,000)  Dollars. 

III. 

The  complainant  is  a  co-operative  organization  and  was  incor- 
porated in  the  year  1900  under  the  Membership  Corporations 
Law  of  the  State  of  New  York,  and  its  members  have  been  and 

*Amendment  to  Bill  of  Complaint. 
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are  the  proprietors  or  representatives  of  numerous  newspapers, 
both  evening  and  morning,  pubHshed  throughout  the  United  States. 
Ever  since  its  said  organization  and  in  accordance  with  the 
powers  granted  by  its  certificate  of  incorporation  and  pursuant 
to  its  by-laws  duly  enacted,  it  has  been  and  still  is  engaged  in 
gathering  from  sources  all  over  the  world  by  means  of  its  own 
instrumentalities,  by  exchange  with  its  said  members,  and  by 
other  appropriate  means,  any  and  all  kinds  of  information,  news 
and  intelligence,  telegraphic  or  otherwise,  for  the  use  and  benefit 
of  its  members,  and  distributing  the  same  among  its  members 
for  publication  in  the  newspapers  owned  or  represented  by  them 
under  and  subject  to  the  provisions  of  its  by-laws, 

IV. 

The  complainant  has  its  own  representatives  in  every  impor- 
tant capital  and  city  in  the  world.  It  also  has  reciprocal  arrange- 
ments with  many  important  news  agencies  in  foreign  countries 
for  the  interchange  of  news.  It  has  about  950  members,  each 
owning  or  representing  a  daily  newspaper  in  the  United  States, 
Each  of  these  members,  as  required  by  the  by-laws,  supplies  to 
the  complainant,  the  local  news  gathered  by  the  newspaper  rep- 
resented by  such  member.  All  news  thus  collected  by  the  com- 
plainant is  promptly  transmitted  by  wire  or  telephone  or  other 
appropriate  means  to  its  members  for  publication  in  their  news- 
papers. 

The  complainant  is  thus  able  to  assure  to  its  members  the 
prompt  collection  and  transmission  of  news  from  every  point  on 
the  globe  where  any  event  of  importance  may  occur. 

In  addition  to  the  great  cost  of  collecting  the  local  and  foreign 
news  which  the  complainant  thus  obtains  by  interchange  with 
its  members  and  with  foreign  news  agencies,  the  direct  expense 
of  gathering  the  news  which  it  obtains  through  its  own  agents 
and  of  transmitting  the  news  to  its  members  is  very  great,  having 
amounted  during  the  year  191 5  to  more  than  three  millions  of 
dollars. 

The  cost  of  obtaining  and  transmitting  such  news  is  equitably 
divided  amongst  the  members  in  accordance  with  the  provisions 
of  the  by-laws. 
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V. 

The  service  of  the  complainant  is  of  great  financial  and  busi- 
ness importance  to  its  members,  for  the  reason  that  it  is  practically 
impossible  for  any  one  of  them  alone  to  establish  or  maintain  the 
machinery  requisite  for  collecting  all  the  news  of  the  world  or 
any  substantial  part  thereof.  Aside  from  the  administrative  diffi- 
culties of  such  an  eflfort,  the  financial  cost  is  so  great  that  no  news- 
paper acting  alone  could  sustain  it. 

This  service  of  world-wide  collection  of  news,  which  is  essen- 
tial to  the  conduct  of  a  modern  newspaper  can  be  obtained  only 
by  some  such  co-operative  administration  of  the  work  of  collecting 
and  distributing  the  news  and  division  of  the  expense  or  by  pur- 
chase of  the  news  from  one  of  the  existing  news  agencies  which 
are  privately  owned  and  managed  for  profit. 

Aside  from  the  business  importance  to  its  members  and  the 
newspapers  represented  by  them  of  its  said  service,  the  work  of 
complainant,  conducted  in  the  co-operative  manner  in  which  it 
is  conducted,  is  of  great  public  importance  in  that  it  provides  an 
assurance  of  accurate  and  impartial  news  service  to  the  public 
of  a  sort  which  a  profit-making  news  agency  is  not  so  likely  to 
provide.  The  newspapers  represented  in  the  complainant  are  of 
all  varieties  and  shades  of  political  opinion  and  news  policy,  and 
the  control  of  the  complainant's  news  gathering  service  by 
co-operation  of  all  these  different  newspapers  insures  the  absence 
of  any  partisan  or  other  distortion  of  the  news  or  its  coloring  to 
represent  the  views  or  further  the  special  interests  of  any  individual 
or  group. 

VI. 

The  value  of  the  news  service  thus  furnished  by  the  complain- 
ant to  its  members  largely  depends  upon  the  promptness  of  the 
service  and  the  accuracy  and  impartiality  of  the  news  and  also 
upon  the  requirement  that  the  news  of  the  day  shall  be  trans- 
mitted by  the  complainant  to  its  members  earlier  than  similar 
information  can  be  furnished  to  other  competing  newspapers  and 
at  as  low  a  cost  as  possible,  and  that  such  news  or  information 
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collected  by  the  complainant  shall  not  be  furnished  to  other  news- 
papers which  are  not  represented  by  members  of  the  Associated 
Press  and  do  not  contribute  to  the  expense  of  gathering  such  news. 

An  essential  part  of  the  plan  of  operation  of  the  complainant 
accordingly  is  that  news  collected  by  it  shall  remain  confidential 
and  secret  until  its  publication  has  been  fully  accomplished  by  all 
of  complainant's  members  because  otherwise  competing  news- 
papers which  bear  no  part  of  the  cost,  would  unfairly  and  inequi- 
tably receive  the  benefit  of  the  service,  and  such  a  result  would 
ultimately  greatly  impair  the  usefulness  of  the  Association  to  its 
members  and  imperil  its  very  existence. 

Accordingly  the  by-laws  of  complainant,  to  which  each  of  its 
members  agrees  upon  assuming  membership,  provide  that  news 
received  through  complainant's  service  is  received  exclusively  for 
the  purpose  of  publication  in  the  specific  newspaper,  language  and 
place  specified  in  the  member's  certificate,  and  that  the  members 
shall  permit  no  other  use  to  be  made  of  it  whatever ;  and  also  that 
no  member  shall  furnish  or  permit  any  one  in  his  employ  or  con- 
nected with  the  newspaper  specified  in  the  said  certificate,  to  fur- 
nish any  of  complainant's  news  in  advance  of  publication  to  any 
person  who  is  not  a  member,  or  to  furnish  even  to  another  mem- 
ber any  news  received  from  complainant  which  the  complainant 
itself  is  debarred  from  furnishing  to  such  member;  or  to  conduct 
his  business  in  such  a  manner  that  the  news  furnished  by  the 
complainant  may  be  communicated  to  any  person,  firm,  corpora- 
tion or  association  not  entitled  to  receive  the  same;  or  to  furnish, 
or  permit  anyone  else  to  furnish,  to  anyone  outside  the  member- 
ship of  the  complainant  any  of  the  news  which  he  is  required  by 
the  by-laws  to  supply  to  the  complainant. 

VII. 

There  exist  in  the  United  States  other  news  agencies  which 
are  operated  for  profit  and  to  a  greater  or  less  extent  compete 
with  the  complainant  and  are  constantly  endeavoring  to  induce 
the  members  of  the  complainant  to  withdraw  from  membership 
and  purchase  the  service  of  such  competing  news  agencies. 


Associated  Press  vs.  International  Kews  Service. 
Bill  of  Complaint. 


There  are  also  in  the  United  States  many  newspapers  which 
are  not  represented  by  membership  in  the  complainant  but  pur- 
chase their  news  service  from  such  competing  news  agencies  and 
such  newspapers  are  in  competition  with  the  newspapers  owned 
or  represented  by  the  members  of  The  Associated  Press. 

It  is  of  great  importance  to  the  complainant  and  its  members 
that  it  shall  have  as  large  and  widely  distributed  a  membership 
as  possible  because,  under  its  by-laws,  it  is  entitled  to  receive  the 
local  news  gathered  by  such  members  and  also  because  the  cost 
of  maintaining  its  service  is  distributed  among  all  its  members ; 
any  practice,  therefore,  which  impairs  the  efficiency  or  exclusive- 
ness  or  economy,  compared  with  other  news  agencies  or  news- 
papers, of  its  service  has  a  direct  tendency  to  injure  or  destroy 
its  usefulness  to  its  members  and  must  inevitably  result  in  the 
loss  of  members  and  direct  damage  to  the  complainant  and  its 
remaining  members. 

VIII. 

The  defendant  was  organized  in  the  year  1909,  under  an  Act 
of  the  State  of  New  Jersey  entitled  "An  Act  concerning  corpora- 
tions. Revision  of  1896,"  and  in  1913  it  was  merged  and  consoli- 
dated with  another  New  Jersey  corporation  known  as  the  National 
News  Association,  and  as  such  consolidated  corporation,  retain- 
ing its  own  original  name,  it  has  ever  since  continued  to  carry  on 
its  business. 

This  business  chiefly  consists  of  the  gathering  and  selling  of 
news  to  its  customers  and  clients,  which  consist  of  newspapers 
throughout  the  United  States,  under  contract  by  which  such  news- 
papers undertake  to  pay  at  stated  times  the  amounts  therein 
specified  for  the  said  service. 

IX. 

Ever  since  the  organization  of  the  defendant,  it  has  constantly 
and  continuously  engaged  in  the  practice  of  obtaining  unlawfully, 
and  in  some  cases  corruptly,  and  without  any  substantial  expense 
to  itself  the  news  which  The  Associated  Press  has  gathered  at 
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very  large  expense  for  the  use  of  its  members  and  appropriating 
the  said  news,  and  in  return  for  the  payments  above  mentioned, 
selling  and  transmitting  such  news  to  its  own  clients  as  if  the 
same  had  been  gathered  by  its  own  independent  efforts  and  at 
great  expense  and  from  its  own  original  sources  of  information 
and  in  frequent  cases  the  clients  of  the  defendant  have  thus  been 
able  to  publish  such  news  simultaneously  with  or  prior  to  its  pub- 
lication by  the  members  of  the  complainant. 

This  practice  the  defendant  has  pursued  and  is  still  pursuing 
by  numerous  methods  including  the  following: 

(o)  It  has  arranged  with  telegraph  editors  and  other  employees 
of  newspapers  owned  or  represented  by  members  of  complain- 
ant, by  which  for  consideration  regularly  paid  they  have  com- 
municated to  it  news  received  by  them  from  complainant  *and 
also  local  news  gathered  by  such  members  for  the  use  of  com- 
plainant's members  as  required  by  the  By-Laws,  as  aforesaid,  as 
soon  as  the  same  was  received  and  before  its  publication  by  com- 
plainant's members. 

(b)  It  has  made  improper  and  unconscionable  use  of  the  mem- 
berships held  in  the  complainant  by  representatives  of  The  New 
York  American,  the  San  Francisco  Examiner,  and  the  Los  Angeles 
Examiner,  and  has  unlawfully  and  wrongfully  induced  these  mem- 
bers of  the  complainant  to  violate  the  by-laws  of  the  complainant 
and  the  agreement  created  thereby,  by  which  their  membership 
in  the  complainant  is  controlled,  and  to  disregard  the  secret  and 
confidential  character  of  the  news  transmitted  to  them  by  the  com- 
plainant, in  that  they  permit  representatives  of  the  defendant 
to  copy  news  immediately  upon  its  receipt  from  the  complainant 
and  to  sell  and  transmit  the  same  to  defendant's  clients  and 
customers  prior  to  its  publication  by  complainant's  members. 

(c)  It  has  copied  the  news  furnished  by  complainant  to  its 
members  from  early  bulletins  and  early  editions  of  newspapers 
published  by  complainant's  members  and  sold  and  transmitted 
the  same  systematically  to  its  customers  and  clients  throughout 
the  United  States,  and  so,  by  availing  itself  of  the  difference  in 

*Amendment  to  Bill  of  Complaint. 
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time  between  the  more  easterly  cities  and  those  further  west,  and 
the  uncertainties  and  irregularities  in  telegraphic  transmission, 
it  has,  as  a  common  and  continuous  practice,  been  able  to  supply 
its  clients  with  the  said  news  in  many  cases  simultaneously  with 
or  prior  to  its  publication  by  complainant's  members. 

X. 

As  the  complainant  is  informed  and  believes,  the  above  prac- 
tices have  occurred  especially  in  the  cities  of  New  York,  Detroit, 
San  Francisco,  Los  Angeles  and  Cleveland,  which  have  been  used 
especially  as  points  for  tapping  and  pirating  complainant's  news 
and  distributing  it  to  defendant's  clients  and  customers  through- 
out the  country. 

XI. 

Ever  since  the  organization  of  defendant,  the  said  news, 
belonging  as  aforesaid  to  the  complainant,  and  obtained  by  the 
defendant  by  the  said  methods,  has  been  systematically,  constantly 
and  continuously,  and  still  is  unlawfully  appropriated  by  the 
defendant  and  sold  and  transmitted  to  its  said  customers  and 
clients  as  its  own  and  under  the  pretense  and  false  representation 
that  it  was  obtained  by  the  defendant  from  its  own  original  and 
independent  sources;  and  for  this  said  news  the  defendant  has 
collected  compensation  from  its  said  clients  and  customers  as 
aforesaid. 

XII. 

The  aforesaid  practices  have  been  particularly  flagrant  and 
injurious  to  the  complainant  during  the  latter  part  of  the  past 
year,  owing  to  the  fact  that  a  large  amount  of  news  relating  to 
the  European  war  of  the  greatest  importance  and  of  intense  inter- 
est to  the  newspaper  reading  public,  has  been  unavailable  to  the 
defendant  through  its  former  channels.  In  the  months  of  Octo- 
ber and  November,  1916,  the  British,  French,  Canadian,  Portu- 
guese and  Japanese  Governments  have  each,  one  after  another, 
prohibited  the  defendant  from  securing  any  news  in  their  several 
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countries  and  from  using  any  of  the  cable  or  telegraph  lines  run- 
ning therefrom. 

To  meet  these  prohibitions,  the  defendant  has  extended  and 
enlarged  its  application  of  the  above  mentioned  methods  and  has 
thereby  taken  and  appropriated  the  news  obtained  from  the  said 
countries  by  the  complainant,  and  sold  it  as  aforesaid  under  the 
pretense  and  false  representation  of  having  collected  it  and 
received  it  by  cable  from  the  country  of  its  origin. 

In  doing  this  defendant  has  systematically  pirated  and  is  still 
systematically  pirating  news  collected  by  the  complainant  from 
all  over  the  world  through  its  own  representatives  and  also 
through  exchange  with  foreign  news  agencies  and  with  its  own 
members  as  hereinbefore  alleged. 

XIII. 

Competition  has  to  some  extent  existed  between  the  complain- 
ant and  the  defendant,  in  respect  to  speed  in  the  collection  of 
news,  promptness  in  its  distribution,  secrecy  prior  to  publication 
and  cheapness  of  the  service. 

Furthermore,  defendant's  clients  or  customers,  while  includ- 
ing some  newspapers,  representatives  of  which  are  members  of 
complainant,  are  chiefly  newspapers  which  are  not  represented 
in  complainant's  said  membership,  and,  therefore,  any  appropria- 
tion and  distribution  by  the  defendant  of  news  collected  by  the 
complainant  not  only  reduces  the  value  of  the  complainant  to  its 
own  members  and  endangers  its  existence,  but  it  enables  the  de- 
fendant to  obtain  fees  from  its  clients  without  cost  or  legitimate 
effort,  and  such  clients  to  obtain  complainant's  services  without 
contributing  to  the  expense  or  cost  thereof. 

XIV. 

By  the  aforesaid  acts  of  the  defendant,  the  complainant  and 
its  members  have  been,  and  are  being,  greatly  injured.  They  have 
been,  and  are  being,  deprived  of  the  just  benefits  of  their  labors 
and  expenditure ;  and  the  complainant  has  been  further  prejudiced 
by  dissatisfaction  among  its  members  due  to  the  fact  that  the 
defendant,  through  a  profit-making  corporation,  has  thus  been 
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able  to  provide  news  at  less  cost  than  the  complainant,  which  is 
a  purely  co-operative  non-profit  making  corporation. 

XV. 

Complainant  is  advised  and  believes  that  defendant  intends  to 
continue  the  aforesaid  practices  and  will  do  so  unless  restrained. 

Such  future  continuance  will  increasingly  cause  the  aforesaid 
irreparable  damages  to  complainant,  in  a  degree  especially  in- 
jurious owing  to  the  existing  world  crisis.  Day  by  day,  and  in- 
deed minute  by  minute,  events  are  occurring  and  will  continue  to 
occur  of  profound  public  importance  and  of  the  greatest  news 
value.  Unless  restrained,  the  defendant  will  continue  to  pirate 
the  news  of  these  events  by  the  aforesaid  means,  and  so  deprive 
the  complainant  and  its  members  and  the  newspapers  represented 
by  them  of  their  labor  and  expenditures  as  aforesaid. 

XVI. 
Complainant  is  without  adequate  or  substantial  relief  in  the 
premises,  except  by  the  interposition  of  this  Honorable  Court  by 
its  order  of  injunction,  enjoining  and  restraining  defendant,  and 
all  of  its  officers,  agents  and  employees,  from  committing  or  aid- 
ing in,  advising  or  encouraging  the  commission  of  any  of  the  acts 
hereinbefore  complained  of. 

Wherefore,  complainant  prays : 

(I) 

That  the  defendant  answer  the  several  matters  and  things 
hereinbefore  set  forth  as  fully  and  particularly  as  if  the  same 
were  herein  again  repeated  and  it  were  particularly  interrogated 
in  respect  thereto,  and 

(2) 

That  a  writ  of  injunction  may  be  issued  out  of  and  under  the 
seal  of  this  court  to  be  directed  to  the  defendant  and  its  officers, 
agents,  servants,  employees,  assigns,  successor  and  successors,  and 
all  others  acting  for  it  or  any  or  either  of  them,  and  all  persons 
aiding  or  abetting  them  or  any  of  them,  and  all  persons  whom- 
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soever,  to  restrain  them  perpetually  from  and  after  the  time  when 
they  severally  have  knowledge  of  the  existence  of  the  said  writ. 

(a)  From  inducing  or  procuring  any  telegraph  editors  or  other 
employees  or  agents  of  any  of  the  complainant's  members  or  of 
any  newspaper  or  newspapers  owned  or  represented  by  them  or 
any  of  them,  or  any  such  members  or  newspapers,  to  communi- 
cate to  defendant  or  to  permit  defendant  to  take  or  appropriate, 
for  consideration  or  otherwise,  any  news  received  from  complain- 
ant, *or  gathered  by  such  members,  for  the  use  of  complainanfs 
members  as  required  by  the  By-Laws  of  complainant,  and  from 
purchasing,  receiving,  selling,  transmitting,  or  using  any  such  news. 

(b)  From  purchasing,  obtaining,  or  receiving,  or  causing  to  be 
purchased,  obtained  or  received  for  it  by  anyone,  directly  or  in- 
directly, any  of  the  news,  furnished  by  the  complainant  to  its 
members,  *or  gathered  by  such  members  for  the  use  of  complain- 
ant's members  as  required  by  the  By-Laws  of  complainant,  and 
from  selling,  transmitting,  distributing  or  using  the  said  news. 

(c)  From  copying,  receiving,  selling,  transmitting,  using  or 
causing  to  be  copied,  received,  sold,  transmitted  or  used,  the  news 
furnished  by  complainant,  from  bulletins  issued  by  the  complain- 
ant or  any  of  its  members  or  from  editions  of  newspapers  pub- 
lished by  any  of  complainant's  members. 

(d)  From  inducing  or  procuring,  directly  or  indirectly,  any 
of  complainant's  members,  or  any  of  the  newspapers  represented 
by  them,  to  violate  the  agreements  fixed  by  the  charter  and  by- 
laws of  the  complainant,  by  which  their  membership  and  repre- 
sentation are  controlled. 

(e)  From  competing  with  complainant  or  aiding  or  abetting 
the  defendant's  clients  and  customers  in  competing  with  com- 
plainant's members,  by  the  unfair  or  corrupt  methods  hereinbefore 
alleged  or  by  any  other  unfair  or  corrupt  methods. 

(3) 
That  a  temporary  injunction  may  be  issued  to  the  same  eflfect 
pending  the  final  determination  of  the  issues  herein. 

*Amendment  to  Bill  of  Complaint. 
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(4) 

That  the  complainant  may  have  such  other  and  further  relief 
in  the  premises  as  the  nature  of  the  case  may  require. 

(5) 

That  a  writ  or  writs  of  subpoena  directed  to  the  defendant 
may  issue,  commanding  the  defendant  at  a  certain  day  and  under 
a  certain  penalty  to  be  therein  provided,  personally  to  be  and  ap- 
pear before  this  Honorable  Court,  and  then  and  there  full,  true, 
and  direct  answer  make  to  this  bill  of  complaint  (but  not  under 
oath,  answer  under  oath  being  hereby  waived)  ;  and  further  stand 
to,  perform  and  abide  by  such  further  orders,  directions  and 
decrees  herein  as  your  Honors  shall  deem  fit. 

And  your  orator  will  ever  pray. 

By  Stetson,  Jennings  &  Russell, 
Frederic  B.  Jennings  Its  Solicitors. 

W.  T.  Denison 

Counsel. 


State  oe  New  York,  |      . 
County  of  New  York,  \ 

Melville  E.  Stone,  being  duly  sworn,  deposes  and  says  that 
he  is  the  Secretary  and  General  Manager  of  The  Associated 
Press,  complainant  above  named;  that  he  has  read  the  foregoing 
bill  of  complaint  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 

Melville  E.  Stone 

Sworn  to  before  me,  this  4th  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 
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The  Associated  Press, 

Complainant, 

AGAINST 

International  News  Service, 

Defendant. 


State  of  New  York,  |  gg  . 

City  and  County  of  New  York,  5 

MelvilIvE  E.  Stone,  being  duly  sworn,  deposes  and  says  that 
he  resides  in  the  City  of  New  York,  and  is  and  has  been  since  its 
organization  Secretary  and  General  Manager  of  The  Associated 
Press,  the  complainant  in  the  above  entitled  suit.  That  The  Asso- 
ciated Press,  is  a  co-operative  organization  and  was  organized  in 
1900  under  the  Membership  Corporations  Law  of  the  State  of 
New  York,  as  its  certificate  of  incorporation  and  by-laws  state, 
for  the  following  purposes:  ''To  gather,  obtain  and  procure  by 
its  own  instrumentality,  by  exchange  with  its  members,  and  by 
any  other  appropriate  means,  any  and  all  kinds  of  information 
and  intelligence,  telegraphic  or  otherwise,  for  the  use  and  benefit 
of  its  members,  and  to  furnish  and  supply  the  same  to  its  mem- 
bers for  publication  in  the  newspapers  owned  or  represented  by 
them,  under  and  subject  to  such  regulations,  conditions  and  limi- 
tations as  may  be  prescribed  by  the  by-laws." 

That  the  said  Associated  Press  has  built  up,  at  great  cost  to 
its  members,  a  comprehensive  and  efficient  system  of  covering  the 
world  for  news;  that  within  this  country  it  has  developed  this 
system  by  the  exchange  of  news  with  its  members  and  by  the 
establishment  of  many  offices  of  its  own,  with  accredited  corre- 
spondents by  day  and  night,  in  every  city;  that  abroad  it  has 
developed  this  system  by  the  establishment  of  staffs  in  the  import- 
ant capitals,  by  alliances  with  other  news  agencies  in  many  coun- 
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tries,  and  by  the  daily  transmission  via  telegraph  and  cable  lines, 
at  great  expense,  of  such  news  from  those  countries  as  its  repre- 
sentatives abroad  believe  will  interest  its  members  here. 

That  these  representatives  gather  and  transmit  a  vast  daily 
budget  of  information,  at  large  cost,  respecting  events  in  every 
land.  The  calamitous  destruction  on  the  Island  of  Martinique 
by  the  eruption  of  Mount  Pelee  was  reported  by  The  Associated 
Press  at  a  cost  of  thirty  thousand  dollars.  Since  the  present 
European  war  was  started  The  Associated  Press  alone  has  at 
enormous  cost,  transmitted  to  this  country  daily  the  full  official 
reports  of  all  the  belligerent  governments.  On  the  occasion  of 
the  Austro-Hungarian  reply  to  this  government's  Ancona  note,  the 
full  reply  was  transmitted  by  telegraph  from  Vienna  to  Berlin, 
relayed  at  Berlin  to  The  Hague,  relayed  at  The  Hague  to  London, 
and  relayed  at  London  to  New  York.  In  order  to  be  certain  of  its 
transmission  it  was  also  sent  by  telegraph  from  Berlin  to  Nauen, 
from  Nauen  by  wireless  to  Sayville,  and  by  telegraph  from  Say- 
ville  to  New  York.  This  made  the  cost  of  transmission  to  The 
Associated  Press  more  than  one  dollar  a  word.  Such  an  instance 
is  not  exceptional. 

For  all  its  cable  despatches  from  Tokio  and  Peking,  where 
The  Associated  Press  maintains  its  bureaus  and  its  staffs,  the 
transmission  cost  is  more  than  forty  cents  a  word.  Moreover, 
these  bureaus  are  maintained  at  these  far  distant  points  year  in 
and  year  out  with  some  times  only  an  occasional  message  coming 
from  them,  but  this  message  perhaps  is  of  vital  importance  to 
an  adequate  news  service.  Obviously,  the  cost  of  this  message  is 
not  limited  to  the  cable  charges  but  should  include  the  expense  of 
maintaining  the  bureau  year  in  and  year  out. 

In  the  United  States  The  Associated  Press  has  about  950  mem- 
bers each  representing  a  daily  newspaper.  Each  of  these  news- 
papers as  required  by  the  by-laws  of  The  Associated  Press,  places 
at  the  disposal  of  The  Associated  Press  the  local  news  it  has 
gathered  in  its  own  field  and  which  is  then  transmitted  to  its  asso- 
ciated and  co-operating  newspapers  throughout  the  country. 

These  comprehensive  arrangements  secure  the  prompt  collec- 
tion and  transmission  of  news  from  every  point  on  the  globe 

z8 


Associated  Press  vs.  International  News  Service. 


Supporting  Aflfidavits — Melville  E.  Stone. 


where  human  activities  have  play.  Every  minute  of  every  day 
there  is  ceaseless  vigil  for  news. 

In  addition  to  the  cost  of  collecting  local  and  foreign  news 
under  the  foregoing  arrangements  with  its  own  members  and 
with  news  agencies  abroad,  The  Associated  Press  incurs  great  ex- 
pense in  the  direct  gathering  of  news  through  its  own  immediate 
agents  and  employees  and  in  the  transmission  of  news  to  its  mem- 
bers. The  annual  expense  to  The  Associated  Press  of  operating 
this  service  is  approximately  three  and  a  half  millions  of  dollars. 

That  The  Associated  Press  is  a  purely  co-operative  institution, 
existing  for  the  benefit  and  protection  of  its  members.  It  does 
not  sell  its  news  or  make  any  profit  from  the  same,  but  divides 
the  cost  of  gathering  and  distributing  the  same  equitably  among 
its  members. 

The  members  of  The  Associated  Press  are  representatives  of 
leading  morning  and  evening  newspapers  throughout  the  United 
States.  The  morning  papers  are  those  printed  at  night  for  deliv- 
ery in  the  morning  and  the  evening  papers  are  those  printed  in 
the  daytime  and  usually  for  immediate  delivery. 

A  great  many  morning  and  evening  papers  have  various  edi- 
tions which  appear  as  regular  and  extra  issues,  and  which  come 
out  from  time  to  time,  printing  the  news  as  it  arrives,  the  last 
edition  for  the  day  representing  the  accumulated  service  received 
during  the  preceding  twenty-four  hours. 

The  day  service  of  The  Associated  Press  goes  to  the  afternoon 
papers  for  immediate  publication  during  the  day  and  to  the  morn- 
ing papers  for  publication  during  the  night  for  circulation  to  the 
readers  on  the  succeeding  morning. 

The  night  service  of  The  Associated  Press  goes  to  tl\e  morn- 
ing papers  for  publication  in  various  editions  throughout  the 
night,  and  to  the  afternoon  papers  for  use  by  them  on  the  suc- 
ceeding day. 

That  in  the  City  of  New  York  such  service  of  news  to  its 
members  is  furnished  by  The  Associated  Press  by  bulletins  sent 
by  messenger,  by  telephone,  and  over  telegraph  lines  leading 
from  the  main  office  of  The  Associated  Press  into  the  offices  of 
such  members.    That  similar  methods  are  used  in  the  distribution 
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of  such  news  to  its  members  throughout  the  United  States,  in 
many  of  the  important  cities  The  Associated  Press  having  its  own 
office  which  attends  to  the  distribution  of  the  news  of  the  mem- 
bers located  in  such  cities  respectively. 

Deponent  further  says  that  the  value  of  the  service  rendered 
by  The  Associated  Press  to  its  members  largely  depends  upon  the 
promptness  of  the  service  and  the  accuracy  and  impartiality  of 
the  news  furnished,  and  also  upon  the  requirement  that  the  news 
of  the  day  shall  be  thus  transmitted  by  The  Associated  Press  to 
its  members  earlier  than  similar  information  can  be  furnished 
to  other  competing  newspapers  and  that  the  same  news  is  not 
furnished  to  other  newspapers  which  are  not  represented  by 
members  of  The  Associated  Press  and  which  do  not  contribute 
to  the  expense  of  gathering  such  news.  It  is  of  vital  importance 
to  the  integrity,  usefulness  and  efficiency  of  The  Associated  Press 
and  even  to  its  existence  as  a  co-operative  organization  that  its 
members  shall  have  the  sole  use  for  publication  of  the  budget  of 
news  which  they,  through  their  association,  have  been  at  the  cost 
and  expense  of  gathering,  and  that  such  budget  may  not  be  appro- 
priated by  publishers  not  represented  in  The  Associated  Press, 
nor  contributing  to  bear  its  burdens.  The  by-laws  of  The  Asso- 
ciated Press  accordingly  provide  that  each  member  shall  be  en- 
titled, upon  compliance  with  the  provisions  of  the  by-laws,  to 
receive  a  service  of  news  for  the  purpose  of  publication  in  the 
newspaper  specified  in  his  certificate  of  membership,  and  for  that 
purpose  only,  and  that  a  member  shall  publish  the  news  of  The 
Associated  Press  only  in  the  newspaper,  language  and  place  speci- 
fied in  his  certificate  of  membership,  and  shall  not  permit  any 
other  use  made  of  the  news  furnished  by  the  corporation  to  him 
or  to  the  newspaper  which  he  represents.  And  also  that  no  mem- 
ber shall  furnish  or  permit  anyone  in  his  employ  or  connected 
with  the  newspaper  specified  in  his  certificate  of  membership  to 
furnish  to  any  person  who  is  not  a  member,  news  of  the  corpora- 
tion in  advance  of  publication,  or  conduct  his  business  in  such  a 
manner  that  the  news  furnished  by  the  corporation  may  be  com- 
municated to  any  person,  firm,  corporation  or  association  not  en- 
titled to  receive  the  same,  and  also  that  no  member  shall  furnish 
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or  permit  anyone  to  furnish  to  anyone  not  a  member  of  this  cor- 
poration, the  news  which  he  is  required  by  the  by-laws  to  sup- 
ply to  this  corporation  alone. 

This  deponent  further  says  that,  as  he  is  informed  and 
believes,  the  defendant,  the  International  News  Service,  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  New  Jer- 
sey, pursuant  to  the  provisions  of  the  act  of  the  Legislature  of 
said  State  entitled  "An  Act  concerning  corporations,  Revision  of 
1896",  and  that  the  certificate  of  said  corporation  was  duly  filed 
in  the  office  of  the  Secretary  of  State  of  the  State  of  New  Jersey 
on  December  4,  1909 ;  that  by  agreement  dated  February  25,  1913, 
duly  filed  in  the  office  of  said  Secretary  of  State,  March  31,  1913, 
said  corporation  was  merged  and  consolidated  with  a  corporation 
of  the  State  of  New  Jersey  known  as  the  National  News  Asso- 
ciation, and  that  the  said  consolidated  corporation,  known  as  Inter- 
national News  Service,  has  ever  since  continued  to  carry  on  the 
business  of  the  said  corporation.  That  the  agreement  of  consoli- 
dation provides  that  the  said  consolidated  corporation,  in  addition 
to  other  powers,  shall  have  the  right  to  carry  on  the  business  of 
gathering  and  distributing  for  compensation  news  and  artistic  and 
literary  material  for  publication  heretofore  carried  on  by  the 
merging  corporations.  That  since  its  organization,  the  Interna- 
tional News  Service  has  been  engaged  in  the  business  of  gather- 
ing and  selling  news  to  its  customers  and  clients,  which  consist 
of  newspapers  throughout  the  United  States,  under  contracts  by 
which  such  newspapers  undertake  to  pay  at  stated  intervals  the 
amounts  therein  specified  for  the  service  of  news  so  furnished. 
That  the  customers  who  thus  purchase  news  from  the  International 
News  Service  largely  consist  of  newspapers  through  the  United 
States  which  are  not  represented  by  membership  in  The  Asso- 
ciated Press,  although  some  members  of  The  Associated  Press 
also  purchase  such  service  from  the  defendant. 

That  there  is  a  measure  of  rivalry  and  competition  between 
the  complainant  and  the  defendant  and  between  newspapers  rep- 
resented by  membership  in  The  Associated  Press  and  newspapers 
not  so  represented.  That  it  is  naturally  desired  by  publishers  to 
get  the  best  possible  budget  of  news  at  the  lowest  possible  cost. 
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That  from  time  to  time  complaint  has  been  made  to  The  Asso- 
ciated Press  by  its  members  that  publishers  of  newspapers  not 
members  of  the  Association  were  publishing  in  their  newspapers 
the  news  which  had  been  gathered  by  The  Associated  Press  and 
that  such  non-members  were  getting  this  news  at  a  less  cost  than 
that  to  member  publishers  in  the  same  locality. 

Complainant  has  made  careful  investigation  of  the  matter  and 
has  found  the  complaint  in  many  cases  to  be  well  founded,  due 
to  the  fact'  that  the  defendant,  a  profit-making  corporation,  by 
corruption  of  employees  of  members  and  by  other  wrongful  and 
illegal  methods,  has  in  many  cases  obtained  the  news  gathered  by 
the  complainant  and  sold  it  to  its  clients  at  a  cost  less  than  that 
to  the  members  of  The  Associated  Press,  which  the  defendant 
was  able  to  do  because  its  cost  of  corruptly  and  otherwise  illegally 
and  wrongfully  getting  the  complainant's  budget  of  news  was 
trifling  in  comparison  with  the  cost  to  complainant  of  gathering 
the  same  from  the  various  fields  in  which  the  separated  events 
occurred. 

As  a  result  of  this  practice  a  number  of  the  members  of  The 
Associated  Press  finding  that  they  could  get  the  news  at  less  than 
their  equitable  proportion  of  the  cost  of  gathering  the  same  have 
quit  The  Associated  Press  and  are  now  buying  the  news  reports 
of  the  defendant. 

That  as  deponent  is  informed  and  believes  the  defendant  gets 
the  news  which  makes  up  the  daily  reports,  and  especially  impor- 
tant foreign  news,  in  large  part  by  bribing  and  corrupting  em- 
ployees of  members  of  The  Associated  Press  inducing  them  by 
such  bribery  and  corruption  to  secretly  and  furtively  furnish  to  the 
defendant  the  current  news  of  the  day  as  supplied  by  The  Asso- 
ciated Press  to  its  members.  This  has  been  done,  as  deponent  is 
informed  and  believes,  in  the  City  of  New  York,  in  Detroit,  San 
Francisco,  Los  Angeles  and  Cleveland,  and  no  doubt  elsewhere; 
but  for  some  time  as  deponent  believes,  the  principal  and  most 
flagrant  case  of  such  corrupt  arrangement,  and  the  principal 
source  of  such  leakage  of  news,  has  been  through  an  arrangement 
between  the  Cleveland  office  of  the  International  News  Service 
and  employees  of  the  Cleveland  Nezvs  which  receives  the  service 
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of  The  Associated  Press.  For  a  considerable  time  heretofore  the 
Cleveland  office  of  the  International  News  Service  has  had  and 
it  still  has,  an  arrangement  with  the  telegraph  editors  of  the  Cleve- 
land News  by  which  for  a  consideration  regularly  paid,  such  tele- 
graph editors  have  telephoned  or  otherwise  communicated  to  such 
Cleveland  office  of  the  defendant  important  news  received  by  the 
Cleveland  News  from  The  Associated  Press  promptly  as  the  same 
was  received.  This  has  been  done  under  an  arrangement  clearly 
shown  by  the  following  letter  dated  November  21,  1916,  from 
Barry  Faris,  the  day  manager  of  the  International  News  Service 
in  the  City  of  New  York,  to  F.  H.  Ward,  manager  of  the  Cleve- 
land Office  of  the  International  News  Service,  viz. : 

Cable  Address 
Hearstite.  Copy 

International  News  Service, 

238  William  Street, 

New  York. 

Kindly  address  all  communications  to 
International  News  Service. 

Mr.  F.  H.  Ward,  November  21,  1916. 

720  The  Arcade,  Cleveland,  O. 

Dear  Mr.  Ward: 

Agnew  had  an  arrangement  somewhere  in  the  Cleveland  office 
whereby  he  could  tip  us  off  on  big  news  stories  that  the  A.  P.  was 
carrying.  I  wish  you  would  find  out  from  him  just  what  this  con- 
nection was  and  if  you  cannot  make  use  of  it.  It  proves  very  valuable 
to  receive  a  tip  what  the  A.  P.  is  carrying  as  soon  as  it  puts  it  out  on 
the  wire.  Don't  mention  the  A.  P.  in  any  messages  of  that  kind  but 
simply  say :  "Ansonia  carrying  fifty  dead  Pennsylvania  wreck  Pitts- 
burgh," or  whatever  it  may  be. 

I  like  the  way  you  are  taking  hold  of  Cleveland  very  much.  I  no- 
tice a  big  improvement  in  the  way  the  stories  are  written.    Keep  it  up. 

With  best  regards,  I  am 
BF(MO)  Sincerely  yours,        (Signed)     Barry  Faris. 

It  appears  from  the  affidavit  of  F.  W.  Agnew,  submitted  here- 
with, that  this  arrangement  has  continued  at  least  from  January 
17,  1914,  to  the  present  time,  and  under  it  important  news  gath- 
ered by  The  Associated  Press  at  heavy  cost  has  been  appropri- 
ated by  defendant  and  sold  by  it  at  a  great  profit  to  its  clients  and 
customers  throughout  the  United  States,  and  has  been  so  sold 
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and  distributed  by  defendant  as  if  properly  gathered  by  itself  from 
the  original  sources  of  information,  with  all  the  labor  and  expense 
involved,  when  in  fact  the  same  was  obtained  at  the  trifling  cost 
of  ten  dollars  per  week  paid  to  employees  of  the  Cleveland  News 
for  betraying  the  interests  of  their  employer  and  of  The  Asso- 
ciated Press,  whose  reports  thus  appropriated  were  sent  to  the 
Cleveland  News  under  seal  of  confidence  and  under  the  obligation 
to  use  it  only  for  publication  in  its  own  columns. 

The  New  York  American  is  a  morning  newspaper,  published 
in  New  York  City,  and  is  represented  by  membership  in  The  Asso- 
ciated Press.  News  furnished  by  The  Associated  Press  to  the  New 
York  American  is  sent  in  part  by  a  printing  telegraph  process 
which  runs  into  the  office  of  the  New  York  American,  and  although 
such  service  is  confidential,  and  under  the  by-laws  the  member 
representing  the  New  York  American  has  no  right  to  permit  such 
news  to  be  delivered  to  unauthorized  persons,  it  has  been  custom- 
ary, this  deponent  is  informed  and  believes,  for  representatives 
of  the  International  News  Service  to  copy  regularly  from  the 
report  as  received  in  the  office  of  the  New  York  American  such 
news  as  it  has  thus  obtained  from  The  Associated  Press,  and  to 
sell  and  transmit  the  same  to  its  clients  or  customers. 

In  addition  to  this  system  of  piracy,  the  defendant  has  also 
obtained  news  furnished  by  The  Associated  Press  to  its  members, 
from  early  bulletins  and  editions  of  newspapers  represented  by 
membership  in  The  Associated  Press,  and  has  sold  and  trans- 
mitted such  news  to  its  clients  throughout  the  United  States  as 
if  the  same  had  been  gathered  by  its  own  efforts,  at  great  expense 
and  from  original  sources  of  information. 

Not  only  has  the  International  News  Service  been  engaged, 
by  surreptitious  and  corrupt  means,  in  securing  the  news  of 
The  Associated  Press  in  advance  of  publication,  but  upon  the 
appearance  of  an  edition  of  an  afternoon  or  morning  paper  of 
The  Associated  Press,  it  has  been  its  practice  as  deponent  is 
informed  and  believes  to  take  from  such  edition  such  news  as 
was  available  and  send  it  out  to  its  clients  as  its  own  news,  either 
textually  following  the  despatches  of  The  Associated  Press  or 
rephrasing  them. 

34 


Associated  Press  vs.  International  News  Service. 
Supporting  Affidavits — Melville  E.  Stone. 

Thus,  despatches  received  during  a  given  day  or  during  the 
early  hours  of  the  succeeding  night,  as  deponent  is  informed  and 
believes,  have  systematically  been,  and  are  sent  to  the  clients  of  the 
International  News  Service  for  immediate  publication  in  their 
newspapers.  Such  newspapers  are  in  direct  competition  with  The 
Associated  Press  newspapers,  and  thus  are  able  to  print  much  of 
the  news  simultaneously  with  the  newspapers  of  The  Associated 
Press. 

By  reason  of  the  rapidity  of  telegraphic  transmission,  it  fre- 
quently happens  that  these  papers  are  able  to  publish  the  news  of 
The  Associated  Press  before  it  is  possible  for  The  Associated 
Press  to  deliver  it  to  its  own  members.  Telegraphic  communica- 
tion frequently  is  interrupted  by  storms  or  other  causes.  In  such 
cases  it  is  possible  for  the  International  News  Service  to  send  Asso- 
ciated Press  despatches,  taken  from  the  editions  of  Eastern  papers, 
on  their  wires,  if  such  wires  are  not  interrupted,  and  those  of  The 
Associated  Press  are,  and  not  infrequently  these  despatches  are 
printed  in  the  papers  of  their  clients  before  it  is  possible  for  The 
Associated  Press  papers  to  use  them. 

Again,  as  the  news  despatches  are  being  transmitted  continu- 
ously and  are  sent  out  to  the  papers  upon  their  receipt,  it  often  hap- 
pens that  an  editor  sending  service  in  a  given  order  over  The  Asso- 
ciated Press  wires  will  be  forced  to  delay  a  comparatively  unimpor- 
tant despatch,  while  meantime  this  relatively  unimportant  despatch 
has  been  published  in  some  edition  of  an  Eastern  paper,  and,  the 
order  of  transmission  being  different,  has  gone  to  the  client  of  the 
International  News  Service  in  some  other  city,  and  has  been  printed 
before  it  has  reached  The  Associated  Press  in  the  same  city. 

Such  is  the  situation  in  respect  of  the  newspapers  served  by 
direct  telegraph  wires.  But  a  majority  of  the  members  of  The 
Associated  Press  are  supplied  with  their  news  service  by  despatches 
or  telephone  messages  in  limited  measure  and  sent  from  numerous 
relay  offices  at  fixed  hours.  In  these  cases,  it  is  even  more  difficult 
to  prevent  the  pirated  telegrams  from  reaching  their  destination 
before  or  simultaneously  with  those  of  The  Associated  Press. 

Thus  for  the  reasons  already  stated  and  also  on  account  of  the 
difference  in  time  between  New  York  and  the  cities  farther  west, 
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the  defendant  can  copy  the  despatches  of  The  Associated  Press 
from  bulletin  boards  or  early  editions  of  the  newspapers  represented 
by  membership  in  The  Associated  Press,  and  transmit  the  same 
to  its  clients  throughout  the  west  in  time  to  be  published  in  their 
current  newspapers;  and  as  deponent  believes,  this  has  been  a 
common  and  continuous  practice  on  the  part  of  the  defendant,  and 
the  defendant  has  thus  been  able,  without  substantial  expense  or 
cost  to  itself,  to  obtain  and  sell  to  its  clients  at  a  large  profit  news 
which  Tlie  Associated  Press  has  obtained  for  its  members  at  very 
great  cost. 

That  the  news  thus  obtained  from  The  Associated  Press  by 
the  defendant  has  been  sold  to  its  clients  as  its  own,  and  as  if 
obtained  from  original  independent  sources,  and  has  been  credited 
in  the  newspapers  of  such  clients  to  the  International  News  Service. 

These  practices,  as  deponent  is  informed  and  believes,  have 
been  constant  and  continuous  ever  since  the  organization  of  the 
defendant,  but  they  have  been  particularly  flagrant  and  noticeable 
during  the  latter  part  of  the  present  year,  since  the  International 
News  Service  has  been  cut  oflf  in  large  measure  from  obtaining 
foreign  news. 

As  deponent  is  informed  and  believes,  on  October  lo,  1916,  the 
International  News  Service  was  forbidden  by  an  Act  of  the  Brit- 
ish Government  from  securing  any  news  in  Great  Britain,  or  from 
using  any  of  the  cable  lines  running  from  Great  Britain.  On 
November  8,  1916,  a  like  prohibition  was  established  in  France. 
On  or  about  November  11,  1916,  a  similar  prohibition  was  estab- 
lished in  Canada  and  on  or  about  November  17,  1916,  a  similar 
prohibition  was  established  in  Portugal  and  Japan.  From  and  after 
these  dates  it  was  not  possible  for  the  International  News  Service  to 
obtain  or  receive  news  by  telegraph  or  cable  from  any  of  the  coun- 
tries indicated,  and  yet  day  by  day  it  has  regularly  sent  out 
news  to  its  clients  as  if  received  from  these  countries  by  the  cables 
connecting  them  with  the  United  States.  As  deponent  believes  it 
has  taken  the  news  of  The  Associated  Press  wherever  and  how- 
ever it  could  get  it,  regardless  of  means  and  of  the  rights  of  The 
Associated  Press,  and  has  sent  it  out,  in  some  cases  with  slight 
verbal  alterations,  in  many  cases  verbatim,  as  if  it  had  obtained  the 
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same  independently  from  its  own  sources  of  information  abroad. 
The  following  are  examples  of  the  instances  in  which  this  has 
occurred. 

(i)  The  following  bulletin  received  by  The  x\ssociated  Press 
from  London  was  sent  out  to  its  members  at  10:40  p.  m.  on  Novem- 
ber 28th,  to  wit: 

"London,  November  28,  1 129  a.  m. — Another  air  raid  on  the  north- 
eastern coast  of  England  took  place  last  night,  the  official  statement 
says.  Hostile  airships  crossed  the  northeastern  coast  Monday  night. 
Bombs,  it  is  reported,  have  been  dropped  in  several  places  in  northern 
counties  but  no  reports  of  casualties  or  damage  have  yet  been  re- 
ceived." 

On  November  28,  the  Washington  Herald,  a  morning  news- 
paper, client  of  the  defendant,  and  not  represented  in  The  Asso- 
ciated Press,  published  the  following  despatch : 

"By  the  International  News  Service,  London,  November  27 — Zep- 
pelins last  (Monday)  night  again  raided  the  northeastern  coast  of 
England.  Bombs  were  dropped.  An  official  statement  made  public 
early  this  morning  says  no  reports  have  yet  been  received  of  casualties 
or  damage.  The  statement  says  hostile  airships  crossed  the  north- 
eastern coast  Monday  night.  Bombs,  it  is  reported,  have  been  dropped 
in  several  places  in  the  northeastern  counties  but  no  reports  of  casual- 
ties or  damage  have  yet  been  received." 

And  a  similar  statement  was  also  published  in  the  Rochester  Her- 
ald (also  a  morning  newspaper)  on  November  28,  which  is  also  a 
client  of  the  defendant,  not  represented  in  The  Associated  Press. 
These  despatches  were  clearly  copies  of  the  despatches  furnished 
by  The  Associated  Press. 

(2)  On  December  5,  1916,  The  Associated  Press  sent  to  its 
members  at  11.52  a.  m,  a  statement  of  Captain  Duffy  of  the  Ameri- 
can steamship  Chemung,  sunk  by  a  submarine  off  Cape  Gata,  Spain. 
The  statement  was  secured  by  orders  from  the  New  York  office  of 
The  Associated  Press,  was  transmitted  by  telegraph  from  Valencia, 
Spain,  to  Paris,  and  from  Paris  to  the  New  York  office  of  The  Asso- 
ciated Press.    It  contained  these  words : 

"I  consider  the  torpedoing  of  the  Chemung  absolutely  unjust.  We 
carried  a  general  cargo  worth  $2,000,000  and  had  no  contraband  what- 
ever." 
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The  New  York  Evening  Journal,  a  client  of  the  defendant  and 
not  represented  in  The  Associated  Press,  published  on  December 
6th  the  following  statement: 

"Captain  Duffy  of  the  American  steamship  Chemung  recently  sunk 
off  Cape  Gata  by  an  Austrian  submarine,  made  a  statement  to  the 
American  Embassy  regarding  the  sinking  of  his  vessel.  The  captain 
made  the  statement  for  publication.  'I  consider  the  torpedoing  of  the 
Chemung  was  absolutely  unjust.  We  carried  a  general  cargo  worth 
$2,000,000  and  carried  no  contraband  whatever.' " 

Similar  statements  were  published  in  the  Washington  Herald 
and  also  in  the  said  Rochester  Herald  on  the  early  morning  of 
December  6th,  and  in  the  former  it  is  credited  to  the  International 
News  Service. 

(3)  On  December  6th  The  Associated  Press  received  the  fol- 
lowing cable  from  its  London  Agents : 

"London,  December  6,  12:05  p.  m.  Wednesday. — British  official 
report  intermittent  enemy  shelling  Ancre  area  nothing  report  night." 

The  same  day  The  Associated  Press  sent  to  its  members  the  fol- 
lowing report: 

"London,  December  6,  12:05  p.  m. — Following  is  the  official  report 
of  today  from  the  Franco-Belgian  front :  'Aside  from  intermittent 
enemy  shelling  in  the  Ancre  area,  there  was  nothing  to  report  last 
night.' " 

On  the  same  day,  the  said  New  York  Evening  Journal  pub- 
lished the  following  despatch,  which  was  evidently  copied  exactly 
from  The  Associated  Press  bulletin  to  its  members: 

"London,  December  6. — Aside  from  intermittent  shelling  in  the 
Ancre  sector  of  the  Somme  Front,  there  is  nothing  to  report,  British 
War  Office  announced  today." 

(4)  On  December  8,  The  Associated  Press  sent  to  its  mem- 
bers the  following  despatch: 

"Paris,  December  8,  i  :4s  p.  m, — President  Poincare  has  awarded 
a  gold  medal  to  Mrs.  Harry  Duryea  of  New  York  for  her  services 
during  the  last  two  years  as  head  of  the  American  Aid  Committee  for 
War  Victims." 
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The  Paris  Office  of  The  Associated  Press  confused  the  names 
of  two  women.     The  name  should  have  been  Mrs.  Nina  Duryea. 

The  said  Washington  Herald  on  the  morning  of  December  9 
published  the  following  despatch : 

"Paris,  December  8. — Mrs.  Harry  Duryea  of  New  York  was  awarded 
a  gold  medal  by  President  Poincare  for  her  services  in  war  relief 
work.  Mrs.  Duryea  has  been  president  of  the  American  Aid  Commit- 
tee for  two  years.    She  returns  to  America  tomorrow." 

(5)  On  the  night  of  Sunday,  December  10,  The  Associated 
Press  sent  to  its  members  the  official  list  of  the  new  British  min- 
isters. In  the  list  it  gave  the  name  of  the  Secretary  for  Scotland 
as  Mr.  Munro,  instead  of  giving  his  full  name  as  would  have 
been  natural. 

In  the  said  Rochester  Herald  and  the  said  Washington  Herald 
on  the  morning  of  JDecember  11  this  list  was  given  in  the  same 
way,  and  in  the  latter  paper  was  credited  to  the  International  News 
Service. 

In  the  same  list  The  Associated  Press  gave  the  Lord  Chan- 
cellor for  Ireland  as  Ignatius  J.  O'Brien,  and  some  time  later  sent 
out  a  correction  that  it  should  have  been  Sir  Ignatius  J.  O'Brien. 

In  the  list  given  in  both  the  said  Rochester  Herald  and  the 
said  Washington  Herald  the  name  appeared  without  the  "Sir"  as 
published  in  the  first  despatch  from  The  Associated  Press. 

(6)  On  December  13,  The  Associated  Press  sent  out  at  7.15, 
8.32  and  9.31  A.  M.  various  despatches  summarizing  the  French 
press  comment  on  the  German  offer  of  peace.  These  were  trans- 
lated in  the  Paris  office  of  The  Associated  Press,  and  were  cabled 
in  English. 

The  Atlanta  Georgian,  a  client  of  the  International  News 
Service,  and  not  represented  in  The  Associated  Press,  that  eve- 
ning  published  a  similar  summary,  using  many  of  the  identical 
quotations,  which  was  clearly  taken  from  The  Associated  Press 
despatch,  and  was  credited  to  the  International  News  Service. 

(7)  On  the  same  day,  at  8.47  a.  m.  The  Associated  Press 
sent  to  its  members  a  despatch  received  from  Amsterdam  via  Lon- 
don, giving  Emperor  Charles'  statement  to  his  army  and  navy. 
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The  said  Atlanta  Georgian  the  same  evening  gave  this  despatch 
entire,  and  in  precisely  the  same  form,  under  a  London  date, 
credited  to  the  International  News  Service. 

(8)  The  same  day  at  8.48  a.  m.  The  Associated  Press  sent 
to  its  members  a  Tokio  despatch  saying  that  the  peace  proposal 
of  Germany  had  caused  such  a  violent  slump  in  the  Stock 
Exchange  that  the  market  had  been  temporarily  closed. 

The  said  Atlanta  Georgian,  on  the  same  evening,  gave  the 
same  news,  crediting  it  to  the  International  News  Service. 

(9)  On  the  same  day,  at  12.38  p.  m.,  The  Associated  Press 
sent  to  its  members  a  London  despatch  containing  an  extract  from 
the  editorial  in  the  London  Globe. 

The  said  Atlanta  Georgian  that  evening  included  one  sentence 
of  this  extract  verbatim  in  its  London  story,  credited  to  the  Inter- 
national News  Service. 

(10)  On  December  14,  shortly  after  i  p.  m..  The  Associated 
Press  began  sending  a  summary  of  the  speech  in  the  House  of 
Commons  by  Chancellor  Bonar  Law. 

On  the  same  day  the  said  Atlanta  Georgian  published  several 
extracts  from  alleged  London  despatches,  which  were  evidently 
taken  from  the  report  of  The  Associated  Press. 

These  examples  are  illustrative  and  simply  typical  of  the 
defendant's  current  misappropriation  of  the  complainant's  news. 

Similar  misappropriations  will,  as  deponent  verily  believes, 
be  made  until  defendant  is  enjoined,  and  it  is  of  the  greatest 
importance  to  the  complainant,  in  order  to  save  it  and  its  mem- 
bers from  irreparable  loss,  that  defendant  be  enjoined  forthwith. 

Especially  at  this  time,  when  the  afifairs  of  the  world  are  at 
an  epochal  crisis  and  events  of  the  greatest  public  importance  and 
of  incalculable  news  value  are  happening,  every  hour  of  the  day, 
it  is  essential  to  the  complainant  that  its  rights  as  aforesaid  should 
be  protected  against  the  unjust,  unconscionable,  and  corrupt 
piracies  of  the  defendant. 

As  appears,  for  instance,  from  the  above  examples,  at  least 
four  items   (numbers  6-9  inclusive)  of  the  greatest  news  value, 
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were  pirated  by  the  defendant  on  a  single  day  (December  13th 
last),  and  nine  of  these  examples  occurred  between  December  5th 
and  December  14th,  a  period  of  only  ten  days. 

As  the  deponent  is  advised,  nothing  but  the  interposition  of 
an  immediate  injunction  can  prevent  similar  piracies  in  the  imme- 
diate ensuing  days,  to  the  irreparable  loss  of  the  complainant. 

Mei^viIvLE  E.  Stone. 

Sworn  to  before  me  this  3rd  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


State  oe  Ohio,      |gg  . 
County  of  Cuyahoga,! 

Fred.  W.  Agnew,  being  duly  sworn,  deposes  and  says  that  he 
is  and  has  been  since  Jan.  17,  1914,  in  the  employ  of  International 
News  Service  at  Cleveland,  Ohio.  That  from  that  time  to  about 
January,  191 5,  he  was  in  the  position  of  telegraph  operator;  from 
about  Jan.,  1915,  to  November  20,  1916,  he  was  manager  of  the 
Bureau  of  the  International  News  Service  at  Cleveland ;  and  since 
that  time  has  acted  as  telegraph  operator  in  their  employ 
at  Cleveland. 

That,  as  deponent  is  informed  and  believes,  the  Cleveland 
News  receives  the  service  of  The  Associated  Press,  Daniel  R. 
Hanna,  president  of  the  Cleveland  Company,  the  owner  of  said 
newspaper,  being  a  member  of  The  Associated  Press  representing 
said  newspaper.  That  the  by-laws  of  The  Associated  Press 
expressly  provide  that  its  news  service  shall  be  furnished  only  to 
the  members  thereof  and  the  newspapers  represented  by  them,  and 
that  a  member  shall  publish  the  news  of  The  Associated  Press 
only  in  the  newspaper,  language  and  place  specified  in  his  certifi- 
cate of  membership,  and  he  shall  not  permit  any  other  use  to  be 
made  of  the  news  furnished  by  the  corporation  to  him  or  to  the 
newspaper  which  he  represents. 
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That  during  the  entire  time  that  this  deponent  has  been  con- 
nected with  the  International  News  Service,  the  International 
News  Service  has  had  an  arrangement  with  B.  F.  Gushing,  tele- 
graph editor  of  the  said  Cleveland  News,  by  which  for  a  con- 
sideration regularly  paid  to  the  said  Gushing  by  the  International 
News  Service,  the  said  Gushing  has  delivered  to  the  representa- 
tive of  International  News  Service  at  Gleveland  information  in 
respect  to  important  items  of  news  which  have  been  received  by 
the  Cleveland  News  from  The  Associated  Press  and  that  during 
the  time  between  about  November  i,  1916  and  the  present  time 
the  said  International  News  Service  has  had  a  similar  arrange- 
ment with  T.  J.  Thomas,  the  assistant  telegraph  editor  of  the  said 
Cleveland  News.  That  under  this  arrangement  such  information 
has  been  telephoned  by  the  said  Gushing  or  by  the  said  Thomas  to 
the  manager  of  the  International  News  Service  immediately  upon 
the  receipt  of  such  dispatches  from  The  Associated  Press,  and 
thereupon  the  manager  of  the  International  News  Service  has 
written  out  the  same  and  transmitted  it  at  once  by  wire  to  the 
main  office  of  the  International  News  Service  and  the  same  has 
been  sent  out  over  the  wires  of  the  International  News  Service  to 
their  clients  and  customers. 

That  the  following  are  some  of  the  "instances  in  which  such 
information  was  thus  transmitted  by  the  telegraph  editor  of  the 
Cleveland  News  to  the  manager  of  the  International  News  Service 
in  Gleveland,  to  wit : 

At  12. 1 1  A.  M.,  November  22,  1916,  The  Associated  Press  sent 
the  following  despatch  to  the  Cleveland  News: 
"Bulletin. 

"London,  November  22. — The  British  hospital  ship  Britannic  has 
been  sunk  with  the  loss  of  about  80  lives,  says  a  British  official  state- 
ment today." 

The  word  "Bulletin"  preceding  such  a  despatch  indicates  in 
news  service  parlance  that  the  news  is  of  a  particularly  important 
and  pressing  character. 

On  November  22,  1916,  the  Pittsburgh  office  of  the  Interna- 
tional News  Service  sent  to  New  York  a  tip  on  the  sinking  of 
the  "Britannia."     Immediately  afterward  the   following  bulletin 
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was  sent  on  the  New  York-Chicago  wire  by  the  New  York  office 
of  the  International  News  Service : 

"Bulletin 

"London,  November  22. — The  allied  hospital  ship  Britannia  has 
been  sunk  in  the  Aegean  Sea.  50  lives  are  reported  to  have  been  lost." 
12:52  p.  M. 

On  receipt  of  this  bulletin  by  the  Cleveland  office  of  the  In- 
ternational News  Service,  the  following  message  was  sent  to  the 
New  York  office  from  Cleveland : 

"Apathy  calls  sunk  ship  'Britannic'  Ward." 

The  word  "apathy"  was  the  code  word  used  to  indicate  The 
Associated  Press,  and  the  said  Ward  who  signs  the  message  was 
the  manager  of  the  Cleveland  Bureau  of  the  International  News 
Service. 

Thereupon  the  New  York  office  of  the  International  News 
Service  sent  the  following: 

"Follow  London. 

"New  York,  November  22. — A  report  was  received  here  this  after- 
noon that  the  hospital  ship  sunk  in  the  Aegean  was  the  Britannic  (O 
K)  one  of  the  biggest  ships  in  the  world."     i  :03  p.  m. 

On  November  22,  1916,  at  12.19  p-  '^-  I'he  Associated  Press 
sent  a  flash,  dated  Kansas  City,  as  follows: 

"Flash. 

"Kansas  City,  November  22. — Adamson  eight-hour  law  was  h^d 
unconstitutional  here  today." 

A  flash  is  one  of  the  most  important  telegrams  and  indicates 
that  the  news  is  of  the  highest  importance,  and  such  a  message 
has  precedence  over  everything. 

The  following  flash  was  received  in  the  New  York  office  of 
the  International  News  Service,  having  been  sent  by  the  Chicago 
sending  operator  of  the  said  Service: 

"Flash. 

"Kansas  City,  Adamson  law  declared  constitutional.  Injunction  dis- 
missed." 
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Immediately  afterward  the  following  message  was  sent  to  the 
New  York  office  of  International  News  Service  from  its  Cleve- 
land office: 

"B  F  Apathy  Kansas  City  flash  says  Adamson  law  held  unconsti- 
tutional.   Ward." 

B  F  is  Barry  Faris,  the  day  news  manager  of  the  International 
News  Service  in  New  York. 

Immediately  after  this  a  message  was  sent  by  the  Chicago 
office  of  the  International  News  Service,  killing  the  previous  flash 
sent  by  it.  Then  the  New  York  office  of  the  International  News 
Service  sent  a  message  saying 

"Both  oppositions  say  Adamson  law  unconstitutional." 

The  words  "both  oppositions"  refer  to  the  Associated  Press  and 
also  to  the  United  Press,  with  which  International  News  Service 
may  have  had  a  similar  arrangement  for  surreptitiously  obtaining 
its  news. 

The  Chicago  office  then  sent  to  International  News  Service 
of  New  York  office,  and  to  all  points  along  the  line,  a  story  that 
the  Adamson  law  was  unconstitutional. 

On  November  25,  1916,  the  Associated  Press  sent  the  follow- 
ing despatch  to  the  Cleveland  News  at  8.04  a.  m. 

"Bulletin. 

"Boston,  November  25. — The  Merchants  and  Miners  Line  passen- 
ger and  freight  steamer  Powhatan  caught  fire  off  Block  Island  early 
to-day.  In  response  to  her  wireless  call  for  assistance  the  coast  guard 
cutters  Acushnet  and  Gresham  started  for  the  scene.  A  later  message 
said  that  the  crew  was  getting  the  fire  under  control  but  did  not  cancel 
the  request  for  aid.  The  steamer  left  Boston  yesterday  for  Baltimore 
by  way  of  Newport  News  and  Norfolk." 

On  the  same  day,  at  8.21  a.  m.  the  following  was  sent  to  the 
New  York  office  of  International  News  Service  by  the  Cleveland 
office: 

"B  F  Apathy  says  Boston  date  line  steamer  Powhatan  leaving  Bos- 
ton yesterday  for  Baltimore  afire  off  Block  Island.    D  R" 

D  R  indicates  the  Cleveland  office  of  the  International  News 
Service. 
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At  8.55  A.  M,  on  the  same  day,  the  New  York  office  of  the 
International  News  Service  then  sent  the  following  wire  to  its 
clients  on  its  New  York-Chicago  wire: 

"Bulletin 

"New  York,  November  25. — The  Merchants  and  Miners  steamer 
Powhatan  which  left  Boston  yesterday  for  Baltimore  with  freight  and 
passengers  is  afire  somewhere  off  the  New  England  coast  according 
to  a  wireless  message  received  here  to-day." 

The  New  York  ofifice  of  the  said  International  News  Service 
followed  this  with  the  following  at  9.06  a.  m.  of  the  same  day : 

"Bulletin  sub. 

"Boston,  November  25. — The  steamer  Powhatan  bound  from  this 
port  to  Baltimore  with  a  cargo  of  freight  and  a  large  passenger  list 
put  into  Block  Island  off  the  Rhode  Island  coast  to-day  with  a  fire 
raging  in  her  hold." 

On  November  28,  1916,  at  11  a.  m.  The  Associated  Press  sent 
the  following  to  the  Cleveland  News: 

Take  in  story  of  the  German  naval  raid  on  English  east  coast  as 
follows :  "The  armed  trawler  Narzal  was  on  duty  off  the  coast  on  the 
night  of  November  26th  and  is  missing." 

At  12.28  P.  M.  on  the  same  day  the  following  was  sent  by  the 
Cleveland  ofifice  of  the  International  News  Service  to  the  New 
York  ofifice : 

"English  official  statement  quotes  Berlin  statement  saying  small 
torpedo  boats  raided  east  coast,  sunk  one  boat  and  crew  was  lost. 
English  statement  says  the  Neptune  is  missing  since  raid.  Very 
vague." 

At  12.35  P-  M.  the  following  bulletin  was  sent  by  the  New 
York  ofifice  of  the  International  News  Service  on  its  New  York- 
Chicago  wire : 

"Bulletin. 

"London,  November  28. — German  naval  forces  have  raided  the 
eastern  coast  of  England.  The  attacking  squadron  was  made  up  of 
torpedo  boats.  One  of  the  ships  is  reported  to  have  been  sunk  with 
the  loss  of  its  entire  crew.  The  British  warship  Neptune  was  reported 
missing.  Among  the  towns  bombarded  by  the  Germans  was  Lowes- 
toft." 
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At  12.45  P-  M.  the  New  York  office  of  International  News 
Service  sent  the  following  message  to  the  Cleveland  office : 

"D.  R.  are  you  sure  English  statement  says  'Neptune',  N.  Y."? 

This  was  immediately  followed  by  the  following  message: 
"Does  it  show  whether  sea  forces  attacked  last  night,  N.  Y." 

The  following  answer  was  sent  immediately: 

"Will  know  about  both  questions  in  ten  minutes.    D.  R." 

At  12.55  P-  '^-  the  following  message  was  sent  by  the  Cleve- 
land office  of  the  International  News  Service  to  the  New  York 
office: 

"B.  F.   Narzal,  not  Neptune,  attack  on  night  of  26th.      Ward." 

This  message  was  sent  after  the  manager  of  the  International 
News  Service  in  Cleveland  had  obtained  the  information  from 
some  one  in  the  employ  of  the  Cleveland  News. 

At  12.55  P-  M-  the  following  correction  was  sent  by  the  New 
York  office  of  the  International  News  Service : 

"Correction. 

"Editors.  In  London  story  of  German  naval  raid  make  fourth  sen- 
tence read  'The  British  armed  trawler  Narval  was  reported  missing' 
not  Neptune  as  sent.     International  News  Service." 

The  name  of  the  trawler  given  as  Narzal  instead  of  Narval 
was  a  mistake  made  over  the  Telephone,  which  was  corrected 
by  the  International  News  Service  in  New  York  possibly  upon 
looking  the  matter  up  in  the  British  Maritime  Register. 

On  November  28,   19 16,  the  following  message  was  sent  by 
the  International  News  Service  of  New  York  to  D.  R.  (indicat- 
ing the  International  News  Service  at  Cleveland)  : 
"D  R  Anything  on  Chemung  sunk?     B  F"  2.45  p.  M. 

At  2.50  P.  M.  the  following  message  was  sent  by  the  Cleve- 
land office  to  the  New  York  office  of  the  International  News 
Service : 

"B  F  Chemung  Story  carried  out  of  London  supposed  to  have  been 
sunk  in  Mediterranean  bound  either  from  or  for  Genoa.     Ward  2.50 

p.   M." 
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At  2.51  P.  M.  November  28  the  New  York  office  of  the  Inter- 
national News  Service  sent  the  following  on  its  New  York- 
Chicago  wire: 

"London,  November  28. — The  American  Steamer  Chemung,  2615 
tons,  is  reported  to  have  been  sunk." 

At  2.52  P.  M.  the  following  message  was  sent  by  the  Cleveland 
office  to  the  New  York  office  of  the  International  News  Service : 

"B  F  Apathy  says  Spanish  steamer  landed  Chemung  crew  safely 
at  Valencia  and  that  it  went  down  with  American  flag  flying.  Ward, 
2:52  p.  M." 

Thereupon  the  New  York  office  of  International  News  Service 
sent  out  the  following  on  its  New  York-Chicago  wire: 

"Add  Chemung,  N.  Y. 

"Practically  all  of  the  35  members  of  the  crew  were  Americans." 

"Follow  London. 

"New  York,  November  28. — The  steamer  Chemung  left  here  on 
November  8,  bound  for  Italian  ports  with  a  general  cargo.  The  vessel 
was  of  American  registry,  owned  by  the  Harby  Steamship  Co.  of  New 
York. 

"The  vessel  was  last  heard  of  when  she  put  into  Azores  eight  days 
ago  for  coal.  She  carried  a  crew  of  35  men  in  charge  of  Captain 
Duflfy. 

"The  Chemung  was  325  feet  long  and  was  built  by  the  Union  Dry 
Dock  Co.  of  Buflfalo.    2.58  p.  m." 

On  December  5th  at  12.27  p-  ^-  the  following  message  was 
sent  to  D  R,  the  Cleveland  office  of  International  News  Service, 
by  the  New  York  office : 

"D  R  Has  Lloyd  George  resigned  war  secretaryship?  B  F  N.  Y. 
December  5,  12.27  p-  m." 

At  12.30  P.  M.  the  following  message  was  sent  by  the  Cleve- 
land office  to  the  New  York  office  of  International  News  Service : 

"Ansonia  says  he  has  written  his  resignation  but  has  not  been 
presented.    Ward.    December  5." 

Ansonia  was  another  code  word  used  by  International  News 
Service  for  The  Associated  Press. 
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At  12.48  P.  M.  on  the  same  day  the  following  bulletin  lead 
was  sent  by  the  New  York  office  of  the  International  News 
Service  over  its  New  York-Chicago  wire : 

"Bulletin  lead. 

"London,  December  5. — War  Secretary  Lloyd  George  was  reported 
in  political  circles  this  afternoon  to  have  prepared  his  resignation  al- 
though, so  far  as  could  be  learned,  it  had  not  been  presented." 

The  story  continues  with  a  rewrite  of  earlier  edition  matter. 

At  1. 10  p.  M.  the  same  day  the  following  message  was  sent 
by  the  New  York  office  of  International  News  Service  to  D  R, 
its  Cleveland  office : 

"D  R  What  Ansonia  now  say  Lloyd  George?  B  F  i.io  p.  m. 
December  5." 

The  following  message  was  sent  by  the  Cleveland  Office  to 
the  International  News  Service,  New  York  office,  in  reply: 

"B  F  Nothing  new.  Watching  closely.  Ward.  1.13  p.  m.  Decem- 
ber 5." 

At  8.37  A.  M.  December  6,  The  Associated  Press  delivered  to 
the  Cleveland  Nezvs  the  following : 

"Bulletin. 

"London,  December  6,  11.50  a.  m. — The  Westminster  Gazette  says 
that  A.  Bonar  Law  declined  the  invitation  of  the  King  to  form  a  cabi- 
net and  that  presumably  David  Lloyd  George  will  be  called  upon." 

At  10.15  A.  M.  of  the  same  day  The  Associated  Press  deliv- 
ered the  following  bulletin  to  the  Cleveland  News: 

"London,  December  6. — The  King  has  sent  for  Mr.  Lloyd  George." 

On  December  6,  the  following  message  was  sent  by  the  Cleve- 
land office  to  the  New  York  office  of  the  International  News 
Service : 

"B  F  Ansonia  says  rumored  Law  declined  premiership  and  King 
has  sent  for  Lloyd  George.    Ward.     10.38  a.  m." 

At  10.45  A.  M.  of  the  same  day,  the  following  bulletin  lead  was 
sent  from  the  New  York  office  of  the  International  News  Service : 

"Bulletin  lead. 

"London,  December  6. — The  premiership  of  England  has  been  de- 
clined by  A.  Bonar  Law,  according  to  a  report  in  official  circles  to-day. 
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At  the  same  time  it  was  reported  that  King  George  had  sent  for  War 
Secretary  David  Lloyd  George,  presumably  to  offer  post  to  him.  The 
post  of  premier  was  offered  to  Mr.  Law  following  the  resignation  of 
Prime  Minister  Asquith  last  night.    10.45  a.  m." 

The  above  appeared  in  precisely  the  same  form  in  the  Newark 
(Ohio)  American-Tribune,  a  client  of  the  International  News  Serv- 
ice, and  not  of  The  Associated  Press,  and  was  credited  to  the 
International  News  Service. 

On  December  6,  at  10.12  a.  m.  The  Associated  Press  delivered 
the  following  message  to  the  Cleveland  News: 

"London,  December  6. — After  receiving  Mr.  Lloyd  George  to  whom 
presumably  he  offered  the  premiership,  King  George  summoned  to  the 
palace  several  members  of  the  recent  cabinet  in  the  hope  of  solving  the 
crisis. 

"Among  those  who  attended  were  Andrew  Bonar  Law,  Mr.  Lloyd 
George,  A.  J.  Balfour,  first  lord  of  the  Admiralty,  and  Arthur  Hender- 
son, president  of  the  Board  of  Education,  and  representative  of  the 
labor  party." 

The  wire  of  the  International  News  Service  is  not  operated 
between  approximately  11.45  a.  m.  and  12.15  p-  m.  as  the  operators 
are  at  lunch. 

At  12.40  p.  M.  the  following  message  was  sent  by  the  Cleve- 
land office  to  the  New  York  office  of  the  International  News 
Service : 

"B   F  King  calls   Balfour,  Law  and  Henderson  to  palace,   George 

still  there.    Ward.     12:40  p.  m.  Dec.  6." 

At  12.46  P.  M.  the  New  York  office  of  the  International  News 
Service  sent  out  the  following  over  its  wires: 

"Bulletin  insert  new  lead  cabinet  London. 

"Mr.  Lloyd  George  was  still  at  the  palace.  The  King  sent  for 
Mr.  Law,  A.  J.  Balfour,  first  lord  of  the  Admiralty,  and  Arthur  Hen- 
derson, minister  of  pensions.     End  insert.     12:46  p.  m." 

The  above  bulletin  appeared  in  precisely  this  form  in  the  New- 
ark (Ohio)  American-Tribune,  and  was  credited  to  the  Interna- 
tional News  Service. 

At  1 1. 1 6  A.  M.  December  11,  The  Associated  Press  delivered 
the  following  to  the  Cleveland  News: 
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"Bulletin. 

"Peterboro,  Ontario,  December  ii. — An  explosion  in  the  engine 
room  of  the  Quaker  Oats  plant  here  today  blew  down  the  walls  of  the 
building  burying  an  as  yet  unknown  number  of  the  employees  in  the 
ruins  which  caught  fire.  Twelve  have  already  been  rescued  and  taken 
to  a  hospital  severely  injured." 

At  12.20  P.  M.  on  the  same  day,  the  Cleveland  office  of  the  Inter- 
national News  Service  sent  to  its  New  York  office  over  the  New 
York-Chicago  wire  the  following : 

"Peterboro,  Ont.,  Dec.  ii. — Twelve  persons  were  badly  burned 
in  an  explosion  in  the  engine  room  of  the  Quaker  Oats  company  fac- 
tory here  today  and  the  building  was  destroyed  by  fire.  It  is  feared 
several  employees  were  buried  in  the  ruins." 

On  December  ii,  The  Associated  Press  delivered  the  follow- 
ing to  the  Cleveland  News  at  9.22  a.  m.  : 

"Toledo,  Ohio,  December  11. — Fire  is  raging  in  the  heart  of  the 
wholesale  district  here.  It  broke  out  at  7  o'clock  in  the  basement  of 
the  Paddock  Merchandising  Company's  three  story  stone  building. 
The  stock  valued  at  $75,000  and  $60,000  building  will  be  almost  total 
losses.  The  flames  jumped  to  the  Widmaier  Harness  store  adjoining 
and  wiped  it  out. 

"Firemen  are  now  fighting  to  save  the  Western  Shoe  Company 
separated  only  by  a  fire  wall  from  the  Paddock  building." 

On  December  11,  at  9.50  a.  m.,  the  Cleveland  office  of  the  Inter- 
national News  Service  sent  to  its  New  York  office  and  to  other 
points  on  its  New  York-Chicago  wire  the  following  story: 

"Bulletin. 

"Toledo,  December  11. — Fire  which  broke  out  in  the  heart  of 
'wholesale  row'  today  totally  destroyed  the  three-story  building  occu- 
pied by  the  Paddock  Merchandise  company  and  spread  to  the  Wick- 
meyer  Harness  store.  Firemen  expect  to  check  the  flames  before  more 
buildings  are  destroyed." 

On  December  11,  at  10.59  a.  m.,  The  Associated  Press  sent 
the  Cleveland  News  a  substitute  on  the  Toledo  fire  from  which  the 
following  is  an  extract: 

"Sub  fire. 

"Toledo,  Ohio,  December  11. — At  least  four  firemen  were  buried 
under  debris  in  the  basement  of  the  Paddock  Merchandising  Company, 
totally  destroyed  by  fire  early  this  morning." 
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On  December  ii,  at  11.20  a.  m.,  the  Cleveland  Office  of  the 
International  News  Service  sent  to  its  New  York  office  the  fol- 
lowing message: 

"Add  Toledo  fire  bulletin.  Four  firemen  were  buried  beneath  fall- 
ing walls  and  it  is  feared  they  are  dead.     11:20  a.  m." 

At  11.26  A.  M.  the  New  York  office  of  the  International  News 
Service  replied  to  the  Cleveland  office  as  follows : 

"D  R  Send  lead  Toledo  fire.    B  F  11 :26  a.  m." 

At  12.10  P.  M.  the  Cleveland  office  of  the  International  News 
Service  sent  to  its  New  York  office,  and  other  points  on  its  wire, 
the  following: 

"Sub  Toledo  fire  bulletin  and  add. 

"Toledo^  December  11.. — Four  firemen  were  killed  and  a  loss  of 
$175,000  was  sustained  early  today  in  a  fire  which  swept  'wholesale 
row.'  The  business  blocks  occupied  by  the  Paddock  Merchandising 
Company  and  the  Wickmeyer  Harness  store  were  totally  destroyed. 

The  four  firemen  were  buried  under  an  avalanche  of  bricks  and 
plaster  when  two  floors  of  the  Paddock  building  collapsed.  They  were 
on  the  first  floor  of  the  structure  at  the  time.  A  fifth  fireman  is 
missing. 

The  fire  was  under  control  at  noon.  A  rescue  party  composed  of 
police  and  firemen  immediately  began  searching  for  the  bodies  of  the 
firemen.     12:10  p.m." 

On  December  11,  at  9.13  A.  M.,  The  Associated  Press  delivered 
the  following  bulletin  to  the  Detroit  evening  members  of  The 
Associated  Press: 

"Bulletin. 

"London,  December  11. — Premier  Lloyd  George  is  ill.  He  was  un- 
able to  go  to  Buckingham  Palace  today  with  members  of  his  cabinet 
to  receive  the  seals  of  office  from  King  George." 

At  10.30  A.  M.,  December  11,  the  following  message  was 
sent  by  the  Detroit  office  of  the  International  News  Service  to  its 
New  York  Office: 

"N  Y  Apathy  London  Lloyd  George  too  sick  to  go  to  palace  to  re- 
ceive seals  of  his  office  from  King.    B  X  10:30  A.  m.  December  11." 
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B  X  is  the  office  call  for  Detroit  on  the  International  News 
Service  New  York-Chicago  wire. 

On  receipt  of  this  message,  the  New  York  office  of  the  Inter- 
national News  Service  sent  the  following  story  on  its  New  York- 
Chicago  wire  at  10.58  a.  m.  : 

"Lead. 

"London^,  December  11. — Illness  today  prevented  Premier  Lloyd 
George  from  going  to  Buckingham  Palace  with  the  other  members  of 
the  new  cabinet  to  receive  the  seals  of  office  from  King  George.  The 
new  prime  minister  suffered  a  chill  and  his  physicians  ordered  him  to 
remain  indoors." 

On  December  19,  1916,  at  2.43  p.  m.  The  Associated  Press 
sent  to  the  Cleveland  News  the  following  bulletin: 

"Bulletin  EOS. 

"Paris,  December  19. — Premier  Briand  announced  in  Senate  to- 
day that  the  entente  allies  would  send  tomorrow  a  concerted  reply 
making  known  'to  the  Central  Powers  that  it  is  impossible  to  take 
their  request  for  peace  seriously.' " 

On  December  19,  at  2.56  p.  m.,  the  Cleveland  office  of  the 
International  News  Service  sent  to  its  New  York  office  the  fol- 
lowing : 

"B  F  Ansonia  has : 

"Bulletin. 

"Paris,  December  19. — Premier  Briand  to-day  announced  that  the 
formal  reply  of  the  entente  allies  to  Germany's  peace  proposal  will  be 
sent  forward  tomorrow,  and  that  it  will  state  that  Russia,  England  and 
France  are  unable  to  take  Germany's  offer  seriously.    2:56  p.  m." 

At  3.01  P.  M.  the  New  York  office  of  the  International  News 
Service  sent  out  the  following  on  its  New  York-Chicago  wire : 

"Bulletin. 

"Paris,  December  18. — Premier  Briand  today  announced  in  the 
senate  that  the  allied  governments  will  send  their  formal  reply  to 
Germany's  peace  offer  at  once,  definitely  stating  that  the  allied  govern- 
ments cannot  seriously  consider  it.    3  :oi  p.  m." 

And  at  3.05  p.  m.  the  New  York  office  of  the  International 
News  Service  also  sent  out  the  following  Add  on  its  New  York- 
Chicago  wire: 
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"Add  Briand  Bulletin,  Paris. 

"The  premier  added  that  Great  Britain,  France  and  Russia  had 
reached  an  agreement  to  this  effect.    3:05  p.  m." 

The  Newark  (Ohio)  American-Tribune  repeated  the  Paris 
Bulletin  in  the  same  words  as  the  message  sent  out  by  the  New 
York  office  of  the  International  News  Service,  and  credited  it 
to  the  International  News  Service. 

On  December  20,  at  10.56  a.  m.  The  Associated  Press  sent 
to  the  Cleveland  News  the  following: 

"Birmingham,  Ala.,  Dec.  20. — Eighty  men  are  entombed  in  the 
Edgewater  mines  of  the  Tennessee  Coal,  Iron  &  Coke  Company,  twelve 
miles  northwest  of  Birmingham,  as  the  result  of  an  explosion,  believed 
to  have  been  caused  by  gas,  early  today.  The  blast,  said  to  have  oc- 
curred at  the  bottom  of  the  mine,  it  is  believed,  was  slight  and  some 
hope  of  rescuing  the  men  is  entertained. 

"An  entire  force  of  rescue  workers  has  been  rushed  to  the  mine 
and  with  a  corps  of  physicians  from  Birmingham  are  doing  everything 
possible  to  reach  the  men." 

On  the  same  day  at  11.06  a.  m.  Frank  H.  Ward,  the  manager 
of  the  Cleveland  office  of  the  International  News  Service,  upon 
information  received  from  said  Gushing  in  the  employ  of  the 
Cleveland  News,  sent  out  over  the  wires  of  the  International 
News  Service  to  its  clients  the  following  message: 

"Birmingham,  Alabama,  December  20. — Eighty  miners  were  buried 
alive  in  the  Tennessee  Coal  &  Iron  Company  mine  twelve  miles  from 
here  today.  Explosive  gases  caused  the  roof  to  cave  in.  There  is 
some  hope  of  rescuing  the  men." 

Thereupon  the  New  York  office  of  the  International  News 
Service  sent  the  following  reprimand  to  the  said  Ward  for  send- 
ing the  said  message  to  its  clients  over  its  wires  instead  of  to  its 
New  York  office : 

"Ward.  Under  no  circumstances  ever  put  out  such  bulletin  agfain. 
We  have  bureau  in  Birmingham.  Message  us  only.  Do  not  rewrite 
anything.    B  F  New  York,  December  21,  11:12  a.  m." 

Deponent  further  says  that  he  has  personal  knowledge  of 
the  facts  hereinbefore  stated;  that  the  despatches  hereinbefore 
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quoted  sent  or  received  by  the  Cleveland  office  of  ,the  Interna- 
tional News  Service  were  either  actually  sent  or  received  by  him, 
or  the  original  despatches  have  been  seen  by  him;  that  during 
the  time  when  he  was  the  manager  of  the  Bureau  of  the  Inter- 
national News  Service  at  Cleveland  he  actually  received  by  tele- 
phone such  information  as  that  hereinbefore  referred  to  from  the 
telegraph  editor  of  the  Cleveland  News,  and  since  he  ceased  to 
be  such  manager  he,  as  telegraph  operator  of  the  International 
News  Service,  has  occupied  the  same  room  as  Frank  H.  Ward, 
who  was  then  the  manager  of  the  Cleveland  office  of  the  Inter- 
national News  Service,  and  daily  heard  the  said  Ward  communi- 
cating over  the  telephone  with  the  telegraph  editor  of  the  Cleve- 
land News. 

And  deponent  further  says  that  at  about  i  p.  m.  daily  the 
messenger  of  the  International  News  Service  in  Cleveland  goes 
to  the  composing  room  of  the  Cleveland  News  and  obtains  proof 
of  the  Cincinnati  Livestock  Market,  which  are  delivered  by  The 
Associated  Press  daily  to  the  Cleveland  News  for  its  exclusive 
use. 

Fred  W.  Agnew. 

Sworn  to  before  me  this  28th  day  of  December,  1916. 

W.  J.  Mahon,  Notary  Public. 


State  of  New  York,  \  gg  . 

City  and  County  of  New  York,  ^ 

George  H.  Eke,  being  duly  sworn,  deposes  and  says  that  he 
resides  in  the  City  of  New  York,  and  is  and  has  been  for  the  last 
year  and  upwards  in  the  employ  of  The  Associated  Press;  that 
since  June,  1916,  his  duties  have  consisted  of  inspecting  the  Mork- 
rum  printing  telegraph  machines  maintained  by  The  Associated 
Press  in  the  offices  of  the  morning  newspapers  in  the  City  of  New 
York,  published  by  members  of  The  Associated  Press;  that  the 
Morkrum  apparatus  consists  of  a  machine  which  prints  upon  sheets 
of  paper  the  news  which  is  transmitted  telegraphically  from  the  cen- 
tral office  of  The  Associated  Press  into  the  offices  of  such  news- 
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papers.  That  an  employee  of  The  Associated  Press  is  in  constant 
attendance  upon  each  of  such  receiving  machines,  and,  as  rapidly  as 
the  news  is  printed,  delivers  the  sheet  containing  such  news  to  the 
editor  of  the  morning  newspaper  in  the  same  room.  The  deponent 
has  expert  knowledge  of  the  operation  of  said  receiving  machines, 
and  his  business  has  consisted  of  inspecting  such  receiving  machines 
and  making  such  repairs  as  might  be  necessary  to  obviate  any 
defects  in  their  operation.  That  in  the  performance  of  such  duties, 
deponent,  since  June,  1916,  has  almost  daily  gone  to  the  editorial 
room  of  the  New  York  American,  between  the  hours  of  6  p.  m.  and 
I  A.  M.,  for  the  purpose  of  inspecting  the  Morkrum  receiving 
machine,  maintained  by  Tlie  Associated  Press  in  such  office.  That 
upon  such  visits  he  has  repeatedly  seen  one  of  the  editors  of  the 
International  News  Service  come  into  the  editorial  room  of  the 
New  York  American,  go  to  the  desk  sometimes  of  the  war  editor 
and  sometimes  of  the  telegraph  editor  of  the  A^ew  York  American 
and  read  over  the  sheets  containing  the  news  furnished  by  The 
Associated  Press  over  the  said  Morkrum  receiving  machine,  and 
thereupon  make  and  take  away  with  him  notes  which  deponent 
assumes  consisted  of  the  substance  of  the  information  obtained 
from  the  said  sheets. 

And  deponent  further  says  that  upon  many  such  occasions,  a 
sheet  containing  an  important  piece  of  news,  known  as  a  bulletin, 
has  been  taken  from  the  Morkrum  receiving  machine  by  The  Asso- 
ciated Press  employee,  and  handed  to  one  of  the  editors  of  the 
Neiv  York  American  when  the  editor  of  the  International  News 
Service  was  present,  and  he  has  seen  the  editor  of  the  New  York 
American  read  the  same  sheet,  and  thereupon  engage  in  conversa- 
tion with  the  editor  of  the'  International  News  Service.  That  after 
such  conversation,  the  editor  of  the  International  News  Service 
would  leave  the  room,  and  deponent  has  no  doubt  he  thereupon 
returned  to  the  offices  of  the  International  News  Service,  which 
were  upon  the  floor  below  the  offices  of  the  Nezu  York  American. 

George;  H.  Eke. 

Sworn  to  before  me  this  3rd  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 
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State  of  New  York,  ]  gg  . 

City  and  County  of  New  York,  ] 

E.  P.  Koukol,  being  duly  sworn,  deposes  and  says  that  he 
resides  in  the  City  of  New  York,  and  is  and  has  been  for  eighteen 
months  or  more  in  the  employ  of  The  Associated  Press. 

That  during  the  latter  part  of  the  year  191 5  his  duties  con- 
sisted of  attending  to  the  Morkrum  receiving  machine  maintained 
by  The  Associated  Press  in  the  editorial  room  of  the  New  York 
American,  where  he  attended  one  night  a  week  to  relieve  the  reg- 
ular attendant.  That  while  attending  upon  such  receiving  machine, 
he  repeatedly  saw  Mr.  Frank  B.  Atwood,  one  of  the  editors  of  the 
International  News  Service,  come  into  the  editorial  room  of  the 
New  York  American,  go  to  the  war  editor's  desk,  and  look  over 
The  Associated  Press  day  report,  which  was  delivered  by  messenger 
at  6  p.  M.  Mr,  Atwood  usually  remained  about  twenty  minutes, 
during  which  time  he  took  notes  on  several  items.  These  he  took 
with  him  when  he  left  the  editorial  room.  He  frequently  came 
back  to  the  editorial  room  of  the  New  York  American  several  times 
during  the  night,  and  upon  each  visit  he  looked  over  the  copy 
received  from  The  Associated  Press  over  the  Morkrum 
receiving  machine.  On  one  visit,  about  10.15  p-  ^^v  while  deponent 
was  delivering  some  copy  to  the  war  editor,  deponent  noticed  par- 
ticularly that  Mr.  Atwood  was  looking  over  the  story  of  the  war 
developments  of  that  day  under  a  London  date  line,  and  made 
extensive  notes  of  this  despatch,  and  must  have  copied  fully  three- 
quarters  of  it  on  a  pad  of  yellow  paper  which  Mr.  Atwood  cus- 
tomarily carried  with  him. 

And  deponent  further  says  that  for  some  months  he  has  been 
engaged  in  the  office  of  The  Associated  Press  in  this  city  in  attend- 
ing to  repairs  upon  the  Morkrum  machines  in  such  office,  and  also 
upon  machines  brought  in  from  outside.  That  he  has  occasionally 
gone  out  to  offices  of  the  morning  newspapers  published  by  mem- 
bers of  The  Associated  Press,  to  examine  and  repair  the  Morkrum 
machines  in  such  offices.  That  on  the  night  of  November  21,  1916, 
he  was  engaged  in  repairing  the  Morkrum  machine  in  the  editorial 
room  of  the  New  York  American.    That  at  about  11.50  p.  m.  the 
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news  of  the  death  of  the  Austrian  Emperor  was  received  over  the 
Morkrum  machine  from  the  office  of  The  Associated  Press.  The 
sheet  containing  such  news  was  immediately  delivered  to  Mr.  Dunn, 
the  assistant  city  editor  of  the  New  York  American,  the  telegraph 
editor  not  being  present.  Deponent  then  heard  Mr.  Dunn  call  to  an 
office  boy  ta  run  downstairs  and  inform  them  the  Austrian  Emperor 
was  dead.  That  the  said  message  was,  no  doubt,  sent  to  the  Inter- 
national News  Service,  as  the  International  News  Service  occu- 
pied the  floor  below,  and  is  the  only  occupant  of  any  of  the  floors 
below  that  would  be  interested  in  the  news,  except  the  German 
Journal,  one  of  the  Hearst  newspapers,  so-called,  which  is  not  rep- 
resented by  membership  in  The  Associated  Press  and  takes  the 
service  of  the  International  News  Service. 

E.  P.  KOUKOL. 

Sworn  to  before  me  this  3rd  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  York,        ) 
City  and  County  of  New  York, J 

James  Finnerty,  being  duly  sworn,  deposes  and  says  that  he 
resides  in  the  City  of  New  York  and  is  in  the  employ  of  The 
Associated  Press.  That  for  about  three  months  he  has  attended 
to  the  Morkrum  receiving  machine  maintained  by  The  Associated 
Press  in  the  office  of  the  New  York  American.  That  he  has 
repeatedly  seen  one  of  the  employees  of  the  International  News 
Service  come  into  the  editorial  room  of  the  New  York  American 
and  make  copies  of  bulletins  furnished  by  The  Associated  Press 
to  the  New  York  American  over  the  said  Morkrum  receiving 
machine.  That  among  other  occasions,  on  the  night  of  December 
19th,  1916,  he  saw  a  man  whom  he  believed  to  be  one  of  the  edi- 
tors of  the  International  News  Service  make  a  copy  of  a  bulletin 
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sent  by  The  Associated  Press  over  the  Morkrum  receiving  machine 
to  the  New  York  American.  That  he  subsequently  asked  one  of 
the  employees  of  the  International  News  Service  if  they  had  a 
man  answering  the  description  of  the  man  who  copied  said  bulle- 
tin, and  the  boy  replied,  "Yes,  he  comes  up  here  to  get  war  tips." 
Deponent  further  says  that  until  about  a  week  and  a  half  ago 
a  Mr.  Coates  was  one  of  the  editors  employed  by  the  New  York 
American.  That  about  a  week  and  a  half  ago  as  deponent  is 
informed  and  believes  the  said  Coates  left  the  New  York  American 
and  was  employed  by  the  International  News  Service.  That  since 
the  said  Coates  entered  the  employ  of  the  International  News 
Service  he  has  every  night  come  into  the  editorial  room  of  the 
New  York  American  several  times  during  the  night,  and  examined 
the  sheets  containing  the  news  received  from  The  Associated  Press 
over  the  said  Morkrum  receiving  machine,  and  made  copies  or 
extracts  therefrom  upon  a  pad  which  he  has  taken  away  with  him. 

James  Finnerty. 

Sworn  to  before  me  this  3rd  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  Ohio,     )  ^^  . 
County  of  Cuyahoga,  j 

B.  E.  CuSHiNG,  being  duly  sworn,  deposes  and  says :  that  he 
is  employed  by  the  Cleveland  News;  that  since  January  i,  1914, 
he  has  acted  as  telegraph  editor  of  said  Cleveland  Neivs;  that  from 
that  time  until  January  6,  191 7,  he  has  had  an  arrangement  with 
the  Cleveland  manager  of  the  International  News  Service  by 
which,  for  a  consideration  paid  to  the  deponent  by  the  said  Inter- 
national News  Service,  he  has  delivered  to  the  representatives  of 
the  International  News  Service  at  Cleveland  information  in  respect 
to  important  items  of  news ;  that  at  the  beginning  of  said  arrange- 
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ment  such  information  was  confined  to  the  local  news  of  Cleve- 
land ;  that  as  time  passed  the  arrangement  was  brought  to  include 
news  which  had  been  received  by  the  Cleveland  News  from  the 
Associated  Press  and  entrusted  to  said  deponent  as  said  telegraph 
editor  for  exclusive  publication  in  the  Cleveland  News;  that  said 
furnishing  of  such  information  was  at  the  time  to  his  personal 
knowledge  in  violation  of  the  rules  and  wishes  of  the  management 
of  the  Cleveland  News;  that  said  arrangement  began  at  the  time 
the  International  News  Service  wire  was  installed  in  Cleveland 
in  1913 ;  that  prior  thereto  he  acted  as  correspondent  for  the 
Chicago  American  and  filed  despatches  covering  local  news 
directly  to  the  Chicago  American;  that  upon  establishing  the  office 
of  the  International  News  Service  in  Cleveland,  an  official  of  the 
International  News  Service  at  Chicago  approached  deponent  and 
told  him  that  thereafter  he  could  file  such  news  as  was  expected 
of  him  on  the  wire  of  the  International  News  Service  at  its  Cleve- 
land office;  that  during  the  incumbency  of  Roy  Moore  as  repre- 
sentative of  the  International  News  Service  at  Cleveland  he  turned 
over  such  news  to  said  Moore  for  transmission  over  the  Inter- 
national News  Service  wire;  that  from  about  January,  1915, 
v. hen  said  Moore  was  succeeded  by  one  Fred  W.  Agnew,  depondent 
continued  filing  such  news  with  said  Agnew  until  November, 
1916;  that  upon  said  Agnew  being  succeeded  as  manager  of  the 
International  News  Service  at  Cleveland  by  one  Frank  H.  Ward, 
deponent  continued  filing  such  news  with  said  Ward  until  Jan- 
uary 6,  1917;  that  in  consideration  of  his  services  aforementioned 
deponent  has  received  remuneration  directly  from  the  International 
News  Service  Chicago  or  New  York  offices ;  that  prior  to  Novem- 
ber, 1916,  such  remuneration  varied  from  a  small  amount  to 
forty  dollars  a  month,  according  to  the  amount  of  news  furnished ; 
that  since  November,  1916,  the  remuneration  has  been  definitely 
fixed  at  five  dollars  weekly  and  has  been  paid  by  check  and 
voucher  directly  from  the  International  News  Service  at  New 
York,  said  checks  being  signed  by  Fred  J.  Wilson;  that  prior  to 
June  I,  1 9 16,  the  office  of  the  said  International  News  Service  in 
Cleveland  was  in  the  same  building  and  on  the  same  floor  with 
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the  office  of  the  Cleveland  News;  that  prior  to  June  i,  1916,  com- 
munications between  deponent  and  the  employes  of  the  Inter- 
national News  Service  was  either  directly  or  by  telephone;  that 
since  June  i,  1916,  the  Cleveland  office  of  the  said  International 
News  Service  has  been  established  in  a  different  building  from  that 
occupied  by  the  Cleveland  News;  that  since  June  i,  1916,  deponent 
has  had  telephonic  communication  with  the  said  employees  of  the 
International  News  Service  in  Cleveland  whereby  such  news  afore- 
mentioned was  transmitted ;  that  usually  deponent  would  leave  his 
desk  and  go  to  a  private  telephone  booth  or  some  remote  part  of  the 
Cleveland  News  office  in  order  to  get  secret  telephonic  communica- 
tion with  the  International  News  Service  Cleveland  office ;  deponent 
further  says  that  when  he  was  first  engaged  by  the  International 
News  Service  he  was  to  furnish  the  local  news  of  Cleveland ;  that 
after  the  International  News  Service  wire  was  established  in  Cleve- 
land he  was  frequently  called  on  the  telephone  by  said  Moore  and 
asked  if  he  had  information  on  certain  items  of  news  that  were  for- 
eign and  domestic  and  not  local  news  of  Cleveland ;  that  he  would 
reply  that  he  did  have  such  information  and  would  thereupon 
impart  to  said  Moore  the  nature  of  said  news  item ;  that  many  of 
said  news  items  thus  imparted  to  the  said  Moore  were  furnished 
to  the  Cleveland  News  by  the  Associated  Press;  that  after  said 
Agnew  became  Cleveland  manager  of  said  International  News 
Service  the  said  Agnew  impressed  upon  deponent  the  importance 
of  protecting  International  News  Service  through  the  said  Agnew 
on  important  Associated  Press  news  that  had  been  delivered  to 
the  Cleveland  News  by  the  Associated  Press;  that  thereupon 
deponent,  agreeable  to  the  representations  of  said  Agnew,  did  pro- 
tect the  said  International  News  Service  through  the  said  Agnew 
on  such  Associated  Press  news  by  telephone  as  aforesaid;  that 
deponent  has  kept  no  record  of  the  number  of  telephonic  calls 
made  for  such  purpose,  nor  of  the  news  thus  imparted  to  the  said 
International  News  Service  by  telephone,  but  that  he  has  read 
the  affidavit  of  Fred  W.  Agnew  contained  in  document  entitled; 
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UNITEP  STATES  DISTRICT  COURT, 
Southern  District  of  New  York. 


The  Associated  Press, 

Complainant, 

against  )  In  Equity. 

International  News  Service, 

Defendant. 


ORDER  TO  SHOW  CAUSE. 

Bill  of  complaint  and  affidavits  and  beginning  the  top  of  page 
thirty-two  thereof  and  ending  on  page  forty-five  thereof,  and 
purporting  to  have  been  made  by  said  Fred  W.  Agnew  on  the 
28th  day  of  December,  1916,  before  W.  J.  Mahon,  Notary  Public, 
Cuyahoga  County,  Ohio ;  that  he  is  the  party  referred  to  in  said 
affidavit  as  B.  E.  Cushing,  and  that  the  statements  contained  in 
the  said  affidavit,  which  refer  to  him  are  true  to  the  best  of  his 
knowledge  and  belief; 

Deponent  further  says  that  he  has  understood  that  in  thus 
communicating  Associated  Press  news  to  the  said  International 
News  Service  he  has  been  violating  a  rule  of  the  office  of  the 
Cleveland  News,  and  that  when,  in  April,  1916,  one  T.  A.  Robert- 
son, managing  editor  of  the  Cleveland  Nezvs,  asked  him  if  he  was 
furnishing  news  to  said  International  News  Service  he  replied 
that  he  was  not,  notwithstanding  that  he  was  actually  at  the  time 
so  doing;  that  he  was  at  that  time  specifically  informed  that  to 
furnish  news  to  the  International  News  Service  was  a  violation 
both  of  the  by-laws  of  the  Associated  Press  and  of  the  orders  of 
the  Cleveland  News,  and  was  instructed  that  he  should  not  under 
any  circumstances  do  so.  g   -g   Cushing 

Sworn  to  before  me  and  subscribed  in  my  presence  this  8th 
day  of  January,  1917. 

FrankIvIN  H.  FarasEy,  Notary  Public. 
Witness:  Kent  Cooper. 
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State  of  Ohio,     Kg  . 
County  of  Cuyahoga, J 

T.  J.  Thomas,  being  duly  sworn,  deposes  and  says  that  he  is 
employed  by  the  Cleveland  News;  that  since  November  i,  1916, 
he  has  acted  as  assistant  telegraph  editor,  and  has  been  in  com- 
plete charge  of  the  local  and  telegraph  desk  after  3  p.  m.  ;  that 
about  November  i,  1916,  he  was  approached  by  Fred  W. -Agnew, 
then  manager  of  the  International  News  Service  at  the  Cleveland 
office,  who  told  him  that  the  International  News  Service  had  been 
beaten  on  the  story  of  the  collapse  of  the  West  Third  Street  Via- 
duct in  Cleveland,  Ohio ;  that  the  International  News  Service  was 
without  protection  on  late  afternoon  news ;  that  said  Agnew  asked 
him  to  furnish  to  the  International  News  Service  telephonic  news 
tips  on  late  afternoon  stories;  that  said  Agnew  did  not  designate 
that  these  tips  were  to  be  confined  to  the  local  news,  but  deponent 
in  his  own  mind  concluded  that  that  was  all  that  said  Agnew 
desired  of  him,  and,  in  consequence  thereof,  confined  whatever 
news  tips  he  gave  to  the  International  News  Service  to  local 
happenings;  that  said  Agnew  said  he  was  protected  earlier  in  the 
day;  that  said  Agnew  promised  to  arrange  remuneration  for  this 
service ;  that,  as  a  result  of  this  conversation  with  the  said  Agnew, 
he  has  from  time  to  time  telephoned  to  said  Agnew  for  the  Inter- 
national News  Service  news  tips  on  late  afternoon  local  news 
stories;  that  he  has  received  weekly  since  the  beginning  of  the 
aforementioned  arrangement  check  and  voucher  from  the  Inter- 
national News  Service  for  $5,  said  voucher  being  endorsed  "For 
services,"  and  said  check  being  signed  "International  News  Service, 
Fred  J.  Wilson." 

Further  deponent  saith  not. 

(Signed)     T.  J.  Thomas. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  8th 
day  of  January,  191 7. 

(Signed)     Frankun  H.  Farasey,  Notary  Public. 

Witness:  (Sgd.)     Kent  Cooper. 
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State  of  Ohio,     )      . 
County  of  Cuyahoga  J     " 

OixiE  Jospy,  being  duly  sworn,  deposes  and  says:  that  she  is 
a  telephone  operator  in  the  employ  of  the  Cleveland  News;  that 
she  is  acquainted  with  B.  E.  Gushing,  telegraph  editor  of  the 
Cleveland  Neivs;  that  she  has  made  telephone  connections  for 
said  Gushing  with  the  office  of  the  International  News  Service, 
such  calls  being  made  from  a  telephone  booth  and  not  from  the 
regular  telephone  station  on  Mr.  Cushing's  desk;  that  she  has 
observed  that  he  has  been  particularly  impatient  to  get  quick  con- 
nections; that  on  one  occasion  she  called  the  attention  of  Miss 
Edna  Murfey,  manager  of  the  telephone  switchboard,  to  his 
impatience.  Further  deponent  saith  not. 

(Signed)  OivWE  Jospy. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  8th 
day  of  January,  19 17. 

(Signed)     Franklin  H.  Farasky,  Notary  Public. 

Witness:  (Sgd.)     Kent  Gooper. 


State  of  Ohio,     I^^  . 
County  of  Cuyahoga,  ^     •  •  ■ 

Edna  Murfey,  being  duly  sworn,  deposes  and  says  that  she 
is  and  she  has  been  employed  by  the  Cleveland  News  as  manager 
of  the  telephone  switchboard  and  exchange  since  January  i,  1914, 
and  prior  thereto ;  that  she  is  acquainted  with  B.  E.  Gushing,  tele- 
graph editor  of  the  Cleveland  News;  that  she  knows  that  said 
Gushing  has  used  the  telephone  in  communicating  with  the  office 
of  the  International  News  Service  at  Cleveland,  O. ;  that  within 
the  last  two  weeks  she  has  been  particularly  observant  of  the  fact 
that  he  has  been  anxious  to  get  quick  connections  with  the  Inter- 
national News  Service ;  that  she  has  been  able  to  observe  this  more 
particularly  within  the  last  two  weeks  because  the  partition  which 
formerly   enclosed  the  telephone   exchange   has  been   removed; 
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that  on  one  occasion  her  attention  was  called  by  operator  Ollie 
Jospy  to  the  fact  that  he  was  impatient  over  a  delay  in  getting  a 
connection;  that  on  most  of  the  occasions  when  he  would  call, 
instead  of  calling  from  his  regular  desk,  he  would  call  from  a 
remote  comer  of  the  room,  or  from  a  booth;  that  said  Gushing 
has  asked  for  a  line  without  designating  the  number  to  be  called, 
in  addition  to  asking  for  a  direct  connection  with  the  International 
News  Service  office;  that  these  connections  have  been  asked  for 
and  made  for  said  Gushing,  to  her  knowledge  since  about  Jan- 
uary, 1914;  that  she  is  acquainted  with  T.  J.  Thomas,  assistant 
telegraph  editor  of  the  Cleveland  Nems;  that  she  has  observed  that 
on  a  few  occasions  said  Thomas  has  called  the  office  of  the  Inter- 
national News  Service  at  Gleveland,  Ohio,  said  Thomas  making 
the  call  direct  to  the  International  News  Service  from  his  reg- 
ular desk. 

Further  said  deponent  saith  not. 

(Signed)        Edna  MurFEy. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  8th 
day  of  January,  19 17. 

(Signed)     Franklin  H.  Farasey,  Notary  Public. 

Witness:  (Signed)     Kent  Gooper 


State  of  New  York,        . 


1, 
Gity  and  Gounty  of  New  York,) 

WiiviyiAM  E.  HaIvL,  being  duly  sworn,  deposes  and  says  that 
he  resides  in  the  Gity  of  Pittsburgh,  Pa.,  and  is  in  charge  of  the 
night  office  of  The  Associated  Press  in  that  city,  and  has  been  so 
employed  for  upwards  of  two  years;  that  from  November,  19 12, 
to  October,  19 14,  he  was  employed  by  the  International  News 
Service,  the  defendant  herein;  that  from  May,  1913,  to  April, 
1914,  his  services  were  rendered  during  the  night  time  in  the 
Ghicago  office  of  the  defendant,  and  that  his  chief  work  consisted 
of  preparing  news  despatches  to  be  transmitted  to  the  clients  of 
the  International  News  Service;  that  a  part  of  such  news 
despatches  was  daily  taken  by  him  from  the  early  editions  of  the 
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Chicago  morning  papers,  including  the  Chicago  Tribune  and  the 
Chicago  Herald,  which  editions  were  published  at  various  periods 
during  the  night  from  7  o'clock  until  midnight;  that  during  the 
period  from  April,  1914,  to  October,  1914,  his  services  were  ren- 
dered during  the  daytime  in  the  Chicago  office  of  the  defendant, 
and  that  his  work  consisted  chiefly  of  preparing  news  despatches 
to  be  transmitted  to  the  clients  of  the  International  News  Service, 
and  that  a  part  of  said  despatches  was  daily  taken  by  him  from 
the  morning  newspapers  before  mentioned  and  also  from  various 
editions  of  the  evening  newspapers,  including  the  Chicago  Daily 
News,  the  Chicago  Evening  Journal,  and  the  Chicago  Evening 
Post,  which  were  published  between  the  hours  of  11  a.  m.  and 
3  p.  M. ;  that  all  of  the  newspapers  before  mentioned  were  repre- 
sented by  membership  in  The  Associated  Press;  that  the  news 
despatches  so  taken  by  him  were  the  news  despatches  of  The 
Associated  Press,  and  that  in  the  case  of  the  Chicago  Daily  News 
such  despatches  were  expressly  stated  in  its  columns  to  be  Asso- 
ciated Press  despatches ;  that  the  reports  of  such  news  which  depon- 
ent thus  prepared  were  actually  transmitted  by  the  International 
News  Service  by  wire  to  its  clients  throughout  the  United  States ; 
that  the  news  reports  so  prepared  by  him  and  transmitted  to  the 
clients  of  the  International  News  Service  included  the  said  Asso- 
ciated Press  news  furnished  to  the  Chicago  newspapers  above 
mentioned,  and  that  he  transmitted  the  said  news  either  in  the 
same  text  in  which  it  appeared  in  those  papers  or  in  a  paraphrase 
of  his  own ;  that  he  was  expressly  instructed  by  the  International 
News  Service  to  use  such  Associated  Press  matter  in  making  up 
such  news  reports  for  transmission  to  the  clients  of  the  Inter- 
national News  Service  in  order  that  the  newspapers  purchasing 
the  reports  of  the  International  News  Service  might  be  able  to 
receive  and  publish  throughout  the  country  the  news  thus  obtained 
from  The  Associated  Press  as  nearly  as  possible  simultaneously 
with  the  newspapers  published  by  members  of  The  Associated 
Press.  WiLUAM  E.  Hall. 

Sworn  to  before  me  this  15th  day  of  January,  19 17. 

Wm.  H.  Brudb;r,  Notary  Public. 
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The  Associated  Press, 

Complainant, 

AGAINST 

International  News  Service, 

Defendant. 


State  of  New  York 
County  of  New  York 


.jss: 
S.  S.  Carvalho,  being  duly  sworn,  deposes  and  says: 


I  reside  at  Plainfield,  New  Jersey.  I  am  now,  and  have  been 
continuously  since  February  25th,  191 3,  the  president  of  the 
defendant  above-named. 

The  defendant  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  Jersey.  Its  busi- 
ness now  is,  and  has  been  at  all  times  since  its  organization,  that 
of  obtaining,  preparing  for  publication,  selling  and  distributing 
news  and  artistic  material  for  publication  in  newspapers  and 
periodicals  published  and  circulated  in  the  United  States. 

I  have,  as  president  of  defendant  since  its  organization,  ex- 
ercised general  supervision  of  its  financial  affairs.  I  have  not 
exercised,  or  attempted  to  exercise,  any  direct  supervision  of  its 
business,  insofar  as  it  is  related  to  the  collection,  preparation  for 
publication,  sale  and  distribution  of  news. 

The  defendant,  continuously  since  its  organization,  has  em- 
ployed a  general  manager.  The  general  manager  so  employed 
has  had  direct  supervision  and  control  of  the  operations  of  the 
defendant  and  the  conduct  of  its  business,  and  has  had  exclusive, 
direct  supervision  and  control  of  its  business  of  collecting,  pre- 
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paring  for  publication,  selling  and  distributing  news,  inclusive  of 
the  power  and  duty  of  establishing  bureaus  and  branches  and  of 
hiring  and  discharging  such  employes  as,  in  his  judgment,  the 
best  interests  of  the  defendant's  business  required. 

Mr.  R.  A.  Farrelly  was  defendant's  general  manager  from  the 
time  of  its  organization  until  the  14th  day  of  September,  1916, 
and  Mr.  Fred  J.  Wilson  is  now  its  general  manager  and  has  been 
since  that  date. 

I  have  read  the  bill  of  complaint  herein  and  the  affidavits  of 
Melville  E.  Stone,  Fred  W.  Agnew,  George  H.  Eke,  E.  P.  Koukol 
and  James  Finnerty,  attached  to  the  order  to  show  cause  herein, 
all  of  which  papers  were  served  on  me  on  January  6th,  1917, 
as  the  president  of  the  defendant.  Prior  to  the  time  of  the 
service  of  such  papers  upon  me,  I  never  heard  of,  nor  did  F.  H. 
Ward,  Fred  W.  Agnew,  B.  E.  Gushing,  or  T.  J.  Thomas,  the 
latter  two  being  the  persons  described  at  folios  5  and  6  of  the 
Agnew  affidavit  as  telegraph  operators  in  the  employ  of  the 
Cleveland  News.  I  do  not  know  the  said  Eke,  the  said  Koukol 
or  the  said  Finnerty. 

Prior  to  the  service  upon  me  of  the  complaint  and  the  affida- 
vits aforesaid,  I  did  not  know  and  I  had  never  been  informed  that 
any  person  or  persons  in  the  employment  or  connected  with  the 
International  News  Service  had  had  or  made  any  arrangement 
whatsoever  by  which  the  International  News  Service  obtained 
information  concerning  the  contents  of  Associated  Press  despatches 
by  or  through  employes  of  the  Cleveland  News,  or  the  New  York 
American,  or  any  other  paper,  into  the  office  of  which  said 
despatches  were  delivered  prior  to  the  publication  and  sale  of 
the  newspaper  or  newspapers  in  which  such  despatches  were 
printed. 

Neither  the  defendant  nor  any  of  its  officers  and  employes 
has,  to  my  knowledge  or  with  my  consent,  arranged  with  any 
telegraph  operator,  or  any  other  employe  of  a  newspaper  owned 
or  represented  by  members  of  complainant,  by  which  they,  or 
any  of  them,  have  communicated  to  the  defendant  news  received 
by  them  from  complainant,  either  as  soon  as  the  same  was  rc- 
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ceived  or  before  its  publication  by  any  member  of  the  complain- 
ant, or  at  any  other  time. 

The  defendant,  its  oflficers  and  employes,  have  not,  to  my 
knowledge  or  with  my  consent,  ever  made  or  attempted  to  make, 
improper  and  unconscionable  use  of  the  memberships  held  in 
the  complainant  by  representatives  of  the  New  York  American, 
the  San  Francisco  Examiner,  or  the  Los  Angeles  Examiner,  or 
any  of  them,  and  has  not  induced  or  attempted  to  induce  any 
member  of  the  complainant  to  violate  the  By-laws  of  complain- 
ant or  any  agreement  created  thereby,  by  which  their  member- 
ship in  complainant  is  controlled,  or  to  disregard  the  secret  and 
confidential  character  of  the  news  transmitted  to  them  by  com- 
plainant, or  to  induce  any  members  of  complainant  to  violate 
any  of  the  rules  of  complainant  with  respect  to  the  transmission 
and  handling  of  such  news  by  its  members. 

On  behalf  of  the  defendant  corporation,  I  have  caused  to 
be  instituted  an  investigation  of  the  statements  and  charges  (con- 
tained in  the  affidavits  of  Melville  E.  Stone,  verified  the  3rd  day 
of  January,  1917,  Fred  W.  Agnew,  verified  the  28th  day  of  De- 
cember, 1916,  George  H.  Eke,  verified  the  3d  day  of  January, 
19 1 7,  of  E.  P.  Koukol,  verified  the  3d  day  of  January,  19 17, 
James  Finnerty,  verified  the  3d  day  of  January,  1917,  and  B.  E. 
Gushing,  verified  the  8th  day  of  January,  1917),  to  the  effect 
that  defendant  had  heretofore  arranged  with  telegraph  editors 
and  employes  of  newspapers  owned  or  operated  by  members  of 
complainant,  whereby,  for  consideration  regularly  paid,  they  had 
communicated  to  it  news  received  by  them  from  complainant  as 
soon  as  the  same  was  received,  and  before  its  publication,  by  a 
member  of  complainant,  and  to  the  effect  that  the  defendant 
has  wrongfully  induced  members  of  complainant  to  violate  the 
By-laws  of  complainant  and  to  disregard  the  secret  and  confiden- 
tial character  of  the  news  transmitted  to  them  by  complainant. 

If  it  is  found,  as  a  result  of  the  investigation  which  this  cor- 
poration has  instituted,  that  the  matters  and  things  charged  and 
described  above  were,  in  fact,  done  or  procured  to  be  done  by  any 
of  the  employes  of  the  International  News  Service,  an  end  will 
promptly  be  put  to  such  practices,  and  such  measures  taken  to 
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guard  against  a  repetition  thereof  as  may  be  necessary  for  that 
purpose. 

If  the  matters  and  things  charged  and  described  above,  or  any 
of  them,  were,  in  fact,  done  or  procured  to  be  done  by  any  of 
the  employes  of  International  News  Service,  each  and  all  of  such 
things  were  done  without  my  knowledge,  acquiescence  or  con- 
sent, and  in  violation  of  a  general  policy  established  by  defend- 
ant in  the  conduct  of  its  business  and  the  government  of  its 
employes. 

Mr.  Bradford  Merrill,  the  vice-president  of  Star  Company,  is 
a  member  of  The  Associated  Press,  as  representing  said  news- 
paper. New  York  American,  by  virtue  of  which  membership  the 
American  is  entitled  to  and  receives  The  Associated  Press  News 
service. 

Mr.  Merrill  is  in  direct  charge  of  the  management  of  said 
newspaper,  and  the  employes  of  that  paper  who  are  engaged  in 
the  business  of  gathering,  preparing  for  publication  and  publish- 
ing the  news,  are  under  his  control  and  direction.  A  large  part 
of  its  news  is  received  in  the  offices  of  that  paper  over  telegraph 
lines,  including  the  news  received  by  that  paper  from  The  Asso- 
ciated Press.  The  employes  whose  duty  it  is  to  receive  all  matter 
transmitted  by  telegraph  to  said  paper  are  under  Mr.  Merrill's 
control  and  direction. 

I  have  conferred  with  Mr.  Merrill  at  different  times  duringf 
the  time  of  his  employment  by  the  New  York  American,  and 
prior  and  subsequent  to  the  year  19 15,  concerning  the  steps  that 
had  been  taken  to  safeguard  the  secrecy  and  to  keep  inviolate, 
under  the  rules  of  the  complainant,  the  information  and  news 
furnished  by  the  complainant  to  the  New  York  American,  and 
concerning  the  steps  that  Mr.  Merrill  had  taken  (as  vice-presi- 
dent of  the  Star  Company  and  as  a  member  of  the  complainant 
representing  the  New  York  American),  to  that  end.  Mr.  Merrill, 
in  the  course  of  such  conferences,  repeatedly  stated  that  he  had 
given  orders  and  adopted  and  promulgated  rules  for  the  govern- 
ment of  the  employes  of  the  New  York  American,  to  the  effect 
that  nd  employe  of  the  New  York  American  should  disclose  any 
news  or  information  received  by  the  New  York  American  from 
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the  complainant,  to  any  person  not  entitled  to  the  same  under 
the  rules  of  complainant,  or  permit  any  person  to  have  access  to 
the  news  and  information  furnished  to  the  New  York  American 
by  the  complainant,  who  was  not  an  employe  of  the  New  York 
American,  entitled  to  have  access  thereto. 

I  had  no  knowledge  or  information,  prior  to  the  service  of 
the  papers  served  upon  the  defendant  in  this  action,  inclusive  of 
the  affidavits  attached  to  the  order  to  show  cause  herein,  that 
any  of  the  information  or  news  furnished  by  the  complainant  to 
the  New  York  American  had  been  disclosed  to  any  person  what- 
soever, not  entitled  to  the  same  under  the  rules  of  complainant, 
or  that  any  such  claim  was  made,  or  that  any  person  whatsoever, 
not  entitled  to  have  access  to  such  news,  had  been  permitted  to 
have  access  thereto,  as  set  forth  in  the  affidavits  annexed  to  the 
order  to  show  cause  herein. 

I  had  likewise  instructed  Mr.  Wilson,  the  manager  of  the 
International  News  Service,  and  Mr.  Farrelly,  his  predecessor 
for  years  past,  to  direct  all  employes  of  the  defendant.  Interna- 
tional News  Service,  not  to  use  or  obtain,  or  attempt  to  use  or 
obtain,  any  of  the  despatches  or  news  sent  out  by  the  Associated 
Press  prior  to  its  publication  in  the  newspaper,  and  under  no 
circumstances  to  permit  any  of  the  employes  of  that  company 
to  go  to  the  New  York  American  offices  and  there  obtain,  or 
attempt  to  obtain,  such  despatches  or  news. 

I  was  informed  by  Mr.  Merrill,  Mr,  Farrelly  and  Mr.  Wilson 
that  my  instructions  in  this  regard  had  been  carried  out  by  them 
and  transmitted  to  their  employes,  and  that  they  were  being 
observed. 

S.  S.  CarvaIvHO. 

Sworn  and  subscribed  to  before  me,  this  15th  day  of  January, 
1917. 

John  T.  Sturdevant,  Notary  Public. 
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State  o?  New  York|  gg  . 
County  of  New  Yorkf 

BradEord  Merrill,  being  duly  sworn,  deposes  and  says: 

I  reside  at  Great  Neck,  L.  I.  I  am  the  publisher  of  the  Nezv 
York  American,  and  am  Vice-President  of  the  Star  Company.  I 
have  been  an  officer  of  the  Star  Company  for  a  period  of  more  than 
five  years  last  past. 

I  have  read  the  complaint  and  the  complainant's  affidavits  herein, 
attached  to  the  order  to  show  cause  of  Mr.  Justice  Hand. 

I  am  a  member  of  The  Associated  Press,  as  representing  the 
newspaper  A^ew  York  American,  published  by  the  Star  Company, 
and  the  New  York  American,  by  virtue  of  such  membership, 
receives  the  news  service  of  The  Associated  Press. 

For  some  years  I  have  had  general  supervision  over  said  news- 
paper, insofar  as  the  gathering  and  publication  of  news  is  con- 
cerned. 

I  have  instructed  the  editors  of  said  newspaper  and  subordi- 
nates having  charge  of  or  being  connected  with  the  publication  of 
the  paper  and  with  the  telegraph  room  into  which  The  Associated 
Press  news  comes,  that  under  no  circumstances  must  they  dis- 
close or  permit  to  be  disclosed  to  any  one,  any  matter  received 
by  said  newspaper  by  or  through  The  Associated  Press  to  any 
person  whatsoever,  prior  to  the  time  that  such  news  is  printed  and 
sold  in  the  New  York  American,  when,  of  course,  it  becomes  pub- 
lic property. 

If  any  editor  or  any  employee  of  the  New  York  American  per- 
mitted Frank  B.  Atwood  or  Thomas  P.  Coates,  or  any  other  agent 
or  employee  of  the  defendant,  or  any  other  person  whatever  not 
in  the  actual  employment  of  the  New  York  American,  engage  in 
the  performance  of  his  duties  as  such,  to  have  access  to  or  read  or 
copy  or  make  extracts  or  notes  from  any  information  or  news  mat- 
ter received  from  The  Associated  Press,  prior  to  its  publication  in 
the  New  York  American,  as  described  in  said  affidavits,  or  other- 
wise, they  permitted  the  same  to  be  done  in  violation  of  my  express 
orders. 
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If  any  editor  or  employee  of  the  New  York  American  disclosed 
to  any  person  whatever,  not  in  the  employment  of  the  New  York 
American,  properly  engaged  in  the  performance  of  his  duties  as 
such,  any  information  or  news  matter  received  from  The  Asso- 
ciated Press,  the  said  disclosure  was  made  in  violation  of  my 
express  orders. 

I  have  visited  the  editorial  rooms  of  the  New  York  American, 
being  the  rooms  in  which  the  Associated  Press  news  matter  is 
received,  and  distributed  for  editing  practically  every  day  for  sev- 
eral years  past,  and  often  for  hours  at  a  time  each  day ;  and  from 
November  20,  1916,  until  January  2,  1917,  I  was  personally  in 
charge  of  the  New  York  American  at  night  and  the  handling  and 
direction  of  its  news  service.  In  the  performance  of  this  duty,  I 
have  been  constantly,  during  at  least  five  hours  of  every  night, 
except  Sunday,  at  work  in  the  editorial  rooms  of  the  New  York 
American,  in  actual  supervision  of  the  editors — city,  telegraph  and 
cable,  and  during  the  busiest  hours  of  each  night  have  sat  opposite 
these  editors,  at  the  same  table  at  which  the  telegraph  copy  is 
edited.  I  have  never  seen,  upon  any  occasion,  or  while  I  was  at 
work  in  the  editorial  rooms  of  the  New  York  American,  any 
editor  or  employee  of  the  International  News  Service,  or  any 
person  not  a  member  of  the  staff  of  the  New  York  American,  read, 
examine,  make  extracts  or  notes  from  any  sheet  or  paper  contain- 
ing information  or  news  matter  supplied  by  the  Associated  Press. 
If  I  had  observed,  or  had  any  reason  to  believe,  that  any  employee 
of  the  New  York  American  was  disclosing  the  Associated  Press 
news  to  any  outsider,  or  to  any  editor  or  employee  of  the  Inter- 
national News  Service,  I  should  have  taken  summary  action  to  stop 
such  disclosure  and  to  prevent  its  repetition. 

I  once,  more  than  a  year  ago,  observed  a  subordinate  employee 
of  the  International  News  Service  in  the  composing  room  of  the 
New  York  American  and  heard  him  ask  a  proof  boy  in  charge  of 
the  proof  press,  to  give  him  the  proof  of  the  score  of  a  Yale-Har- 
vard baseball  game.  I  immediately  notified  the  foreman  of  the 
composing  room  that  he  should  under  no  circumstances  permit 
any  agent  or  employee  of  the  International  News  Service  to  obtain 
any  proofs  of  telegraphic  news  printed  in  the  New  York  American. 
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I  afterward  related  to  Mr.  Farrelly,  then  general  manager  of 
International  News  Service,  the  incident  which  I  had  observed, 
and  stated  to  Mr.  Farrelly  that  neither  the  International  News 
Service,  nor  any  of  its  employees,  should  ever  use  any  of  the  tele- 
graphic news  proof  of  the  New  York  American  under  any  circum- 
stances, even  if  such  news,  or  the  proofs  thereof,  should  fall  into 
their  hands  by  accident,  for  the  reason  that  such  proof  of  tele- 
graphic matter  might  contain  news  matter  supplied  to  us  by  the 
Associated  Press. 

I  am  acquainted  with  Mr.  John  L.  Eddy,  who  was  for  a  short 
period  of  time  Night  News  Editor  of  the  International  News  Serv- 
ice. I  saw  Mr.  Eddy,  on  several  occasions  at  night,  in  the  editorial 
rooms  of  the  New  York  American,  engaged  in  conversation  with 
certain  of  its  editors.  Mr.  Eddy,  when  I  saw  him,  was  not  reading 
or  examining  any  news  matter  whatsoever,  but  was  apparently 
engaged  in  casual  conversation  with  editors  of  the  New  York 
American,  who  were  his  friends.  A  short  time  thereafter,  I  went 
to  Mr.  Eddy  and  had  a  conversation  with  him  concerning  the 
incident  which  I  have  described  above,  which  conversation  was, 
in  substance,  as  follows : 

"Mr.  Eddy,  I  want  to  make  two  statements  to  you,  one  of  which 
is  entirely  personal  and  the  other  entirely  official.  I  want  you  to 
take  the  latter  very  seriously  for  reasons  which  I  am  sure  you 
will  understand.  First,  the  personal  statement  is  that  I  am  very 
glad  to  see  you  at  any  hour  of  the  day  or  night  personally,  and 
delighted  to  talk  with  you  and  I  like  you  very  much.  You  can  come 
to  my  business  office  at  any  hour  of  the  day  or  night  and  you  will 
always  be  welcome.  But,  second,  officially,  I  must  remind  you 
that  the  New  York  American  is  a  subscriber  to  two  news  services — 
The  Associated  Press  and  the  International  News  Service.  You 
represent  the  International  News  Service.  We  cannot  permit 
anyone  from  the  International  News  Service  to  be  in  our  editorial 
or  news  department  at  night  where  he  might,  even  by  chance,  see 
Associated  Press  copy  which  is  delivered  there.  I  have  seen  you 
once  or  twice  of  late  going  to  the  editorial  rooms  of  the  New  York 
American,  \site  in  the  evening,  and  chatting  with  our  editors,  all  of 
whom,  of  course,  are  your  friends.     During  working  hours  of  the 
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night,  or  until  the  paper  has  gone  to  press,  I  would  rather  that 
you  would  not  even  enter  the  news  department  of  the  American 
for  any  reason." 

I  am  well  acquainted  with  Mr.  S.  S.  Carvalho,  who  is  President 
of  Star  Company.  I  have  frequently  discussed  with  Mr.  Carvalho 
the  necessity  of  preserving  the  inviolability  of  the  news  matter 
furnished  the  Nezv  York  American  by  The  Associated  Press,  and 
by  International  New  Service,  and  we  both  agreed,  as  the  result 
of  these  discussions,  that  the  management  of  the  American  should 
take  every  possible  precaution  to  prevent  any  person,  not  entitled 
to  the  same,  from  having  access  to  any  news  matter  furnished  to 
the  Nezv  York  American  by  The  Associated  Press,  or  International 
News  Service. 

No  officer  of  The  Associated  Press,  all  of  whom  I  know  well, 
has  ever  complained  or  intimated  to  me  that  employees  of  the 
New  York  American  were  permitting  persons,  not  entitled  to  the 
same,  to  have  access  to  the  news  matter  furnished  to  the  Nezv 
York  American  by  The  Associated  Press,  nor  has  The  Associated 
Press,  or  any  of  its  officers  or  employees,  even  suggested  to  me 
that  employees  of  the  Nezv  York  American  were  carelessly  han- 
dling news  matter  received  from  The  Associated  Press. 

I  had  full  authority  and  power  to  take  summary  action  to  pre- 
vent any  abuse  or  any  improper  use  of  the  news  matter  furnished 
by  The  Associated  Press,  and  I  should  have  exercised  that  power 
drastically  at  any  time  and  under  any  circumstances,  if  I  had 
been  informed,  or  had  any  reason  to  believe,  that  employees  of 
the  Nezv  York  American  were  improperly  or  wrongfully  permit- 
ting outsiders,  persons  not  entitled  to  the  same,  to  have  access 
to  any  news  matter  furnished  to  the  Nezv  York  American  by  The 
Associated  Press. 

I  shall,  as  publisher  of  the  Nezv  York  American  and  as  a  mem- 
ber of  the  complainant,  representing  the  Nezv  York  American, 
thoroughly  investigate  the  charges  set  forth  in  the  affidavits 
attached  to  the  order  to  show  cause  issued  herein,  which  relate  to 
the  disclosure  by  the  Nezv  York  American  of  information  and 
news  matter  received  by  it  from  the  complainant,  and  I  shall 
immediately  take  adequate  measures,  whether  I  find  the  matters 
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and  things  set  forth  in  said  affidavits  to  be  true  or  false,  to  prevent 
a  possibility  of  the  disclosure,  by  any  employee  of  the  New  York 
American,  of  any  information  or  news  matter  furnished  to  it  by 
the  complainant.  I  will  not  only  promulgate  rules  for  the  govern- 
ment of  the  employees  of  the  New  York  American  to  that  effect, 
but  I  will  give  the  execution  and  enforcement  of  those  rules  my 
personal  attention. 

Bradford  Merrili,. 

Sworn  to  before  me  this  nth  day  of  January,  1917. 

WiLUAM  A.  Hayes,  Notary  Public. 


State  of  New  York]  ^^ . 
County  of  New  Yorkf 

Bradford  MerriIvL,  being  duly  sworn,  deposes  and  says: 

I  have  read  the  affidavit  of  E.  P.  Koukol,  attached  to  the  order 
to  show  cause  herein  of  Mr.  Justice  Hand  and  verified  January 

3,  1917- 

At  folio  5  of  said  affidavit  said  Koukol  refers  to  a  despatch 
received  on  the  Morkrum  machines  on  the  night  of  November  21, 
1916,  referring  to  the  news  of  the  death  of  the  Austrian  Emperor, 
and  said  Koukol  states  that  he  heard  Mr.  Dunn  call  to  an  office 
boy  to  run  down  stairs  and  inform  them  that  the  Austrian  Emperor 
was  dead. 

Deponent  Koukol  then  says  "that  the  said  message  was  no 
doubt  sent  to  the  International  News  Service  as  the  International 
News  Service  occupied  the  floor  below." 

The  affiant  Koukol  is  entirely  in  error  as  to  what  Mr.  Dunn 
said  and  his  supposition  is  entirely  erroneous.  What  actually 
happened  was  this: 

On  the  night  the  Associated  Press  reported  the  news  of  the 
death  of  the  Austrian  Emperor,  I  was  in  the  office  of  the  New 
York  American  and  was  sitting  at  the  time  within  five  feet  of  Mr. 
Dunn's  desk  when  the  news  came  in.  I  personally  took  the  Asso- 
ciated Press  copy  from  the  Morkrum  operator  and  personally  edited 
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and  handled  the  news  myself  as  it  came  in  only  ten  minutes  before 
the  American  went  to  press.  There  was  no  time  to  turn  it  over  to 
anyone  else. 

As  soon  as  the  news  came  in,  someone  said  to  notify  the  "Obit," 
that  is  to  say  the  reference  department  of  the  New  York  American, 
that  the  Austrian  Emperor  was  dead,  in  order  to  get  the  clippings 
and  material  pertaining  to  his  life,  and  Mr.  Dunn  told  an  office 
boy  to  tell  the  War  Editor,  who  had  gone  to  the  composing  room, 
that  the  Austrian  Emperor  was  dead. 

Mr.  Dunn  and  I  went  immediately  to  the  reference  depart- 
ment ourselves,  however,  and  I  procured  the  envelopes  contain- 
ing the  history  of  the  deceased  Emperor.  I  then  went  to  the  com- 
posing room  and  held  the  first  page  of  the  paper  in  the  first  edi- 
tion, in  order  to  get  the  obituary  in. 

Mr.  Dunn  did  not  tell  the  office  boy,  or  anyone  else,  to  run 
down  stairs  and  inform  the  International  News  Service  that  the 
Austrian  Emperor  was  dead,  and  gave  no  instructions  whatever 
of  this  character. 

Mr.  Edrop,  the  Night  City  Editor  of  the  New  York  American, 
was  also  sitting  within  five  feet  of  Mr.  Dunn  and  near  me  at  the 
time  these  transactions  took  place. 

Bradford  Merrill. 

Sworn  to  before  me  this  i6th  day  of  January,  191 7. 

Charles  J.  W.  MeisEl,  Notary  Public. 

State  and  County  of  New  York:  ss. 

Lewis  Taplinger,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  1232  Ocean  Avenue,  Borough  of  Brooklyn, 
City  of  New  York. 

I  am  at  present  an  employee  of  Star  Company,  publisher  of 
the  New  York  American,  as  Night  Editor  of  that  paper,  and 
have  been  so  continuously  since  1913.  Retaining  my  position  as 
Night  Editor,  I  acted  as  War  Editor  of  the  New  York  American 
during  the  period  commencing  about  November,  1914,  and 
terminating  about  a  year  thereafter. 
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It  was  my  duty,  as  Night  Editor,  to  examine,  reject  or  pass 
for  publication,  "copy"  of  news  matter  for  publication  in  the 
New  York  American,  inclusive  of  "copy"  prepared  from  the 
information  furnished  the  American  by  the  Associated  Press. 

My  duties  as  War  Editor  of  the  New  York  American  were  to 
receive  despatches  relative  to  the  European  War,  which  came  into 
the  office  from  any  source,  inclusive  of  all  information  and 
despatches  received  from  the  Associated  Press;  to  edit  the  infor- 
mation and  despatches  so  received  and  to  cause  the  same,  if  I 
deemed  it  necessary,  to  be  rewritten  for  publication  by  members 
of  the  Editorial  Staff  of  the  New  York  American. 

The  information  received  from  The  Associated  Press  is  ob- 
tained from  mimeographed  reports,  delivered  by  The  Associated 
Press,  by  its  messengers,  to  the  American,  at  the  latter's  editorial 
rooms,  between  the  hours  of  3  p.  m.  and  6  p.  m.  of  each  day. 
Additional  information  is  received  from  The  Associated  Press 
over  a  leased  wire  from  the  Morkrum  machines,  machines  which 
receive  and  print  the  news  sent  to  the  American  by  The  Asso- 
ciated Press  over  the  leased  wire.  These  machines  automatically 
print  the  matter  sent  by  The  Associated  Press  to  the  American, 
over  the  leased  wire. 

A  large  part  of  The  Associated  Press  day  report,  received 
from  the  mimeographed  copy  described  above,  is  matter  that  has 
been  used  by  the  afternoon  papers,  that  is  to  say,  consists  of 
matter  that  has  been  published  and  circulated  on  the  streets  in 
the  afternoon  papers.  Nearly  all  of  this  matter  is  of  that  char- 
acter, that  is  to  say,  is  matter  which  has  been  published  and 
circulated  on  the  streets  prior  to  6  p.  m.,  by  the  afternoon  papers. 

The  Morkrum  machines,  referred  to  above,  are  located  in  a 
small,  partitioned  room,  on  the  west  side  of  the  Editorial  Rooms 
of  the  New  York  American.  My  desk,  when  I  was  acting  as 
Night  Editor,  was  at  the  right  of  the  door  entering  the  par- 
titioned room  in  which  these  machines  were  kept.  My  desk, 
when  I  was  acting  as  War  Editor,  as  stated  above,  was  a  few 
feet  away  from  the  desk  which  I  occupied  as  Night  Editor,  and 
but  a  few  feet  away  from  the  door  of  the  partitioned  room  in 
which    the    Morkrum    machines    were    kept.     The    desk   that    I 
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occupied  was  in  full  view  of  the  desks  occupied  by  the  editors 
of  the  New  York  American.  The  desk  of  the  Telegraph  Editor, 
the  Editor  who  handles  all  telegraphic  news,  was  immediately 
adjoining  the  desk  of  the  War  Editor,  and  the  desk  of  the  War 
Editor  was  immediately  adjoining  the  desk  which  I  occupied 
when  I  served  as  Night  Editor.  I  was  in  a  position  to  observe 
all  persons  who  entered  the  editorial  rooms  of  the  New  York 
American  and  especially  those  who  approached  the  desks  where 
the  Associated  Press  matter  was  deposited  and  handled  and  the 
door  to  the  room  in  which  the  Morkrum  machines  were  kept. 

I  never,  during  all  of  the  period  of  my  service,  as  stated  above, 
observed  an  editor  or  employee  of  the  International  News 
Service  enter  the  room  in  which  the  Morkrum  machines  were 
kept. 

I  did  not,  during  all  of  the  period  of  my  employment,  de- 
scribed above,  observe  any  editor  or  employee  of  the  Interna- 
tional News  Service  approach  the  desk  of  any  editor  of  the  New 
York  American  entrusted  with  handling  the  reports  and  matter 
supplied  by  the  Associated  Press  and  scan  such  reports  and 
matter,  or  make  extracts  or  copies  therefrom  or  notes  thereon. 

I  was  instructed,  at  the  commencement  of  my  employment 
with  the  New  York  American  as  Night  Editor,  by  one  of  the 
executive  officers  of  Star  Company,  or  by  one  of  the  Managing 
Editors  of  the  New  York  American,  to  prevent  any  person,  other 
than  an  employee  of  the  New  York  American,  from  scanning, 
or  from  having  access  to — for  any  purpose  whatsoever — any  re- 
ports, bulletins  or  despatches  received  from  The  Associated 
Press.  I  did  not  permit  any  employee  of  the  International  News 
Service,  during  the  period  of  my  employment,  as  stated,  to  have 
access  to,  or  to  scan,  or  to  copy  or  to  make  extracts  from  any 
bulletin,  report  or  information,  received  from  The  Associated 
Press. 

I  have  read  over  the  affidavit  of  E.  P.  Koukol,  verified  the 
3rd  day  of  January,  191 7,  being  the  affidavit  annexed  to  the  order 
to  show  cause  issued  herein. 

I  never,  during  the  period  of  my  employment  with  the  New 
York  American,   as   stated   above,   saw   Mr.   Atwood   enter   the 
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editorial  room  of  the  New  York  American  and  go  to  the  War 
Editor's  desk  and  look  over  the  Associated  Press  Day  Report, 
which  had  been  delivered  by  messenger.  I  can  conceive  of  no 
reason  why  Mr.  Atwood  should  do  this  under  any  circumstances, 
because  of  the  fact  that  the  matter  contained  in  the  Day  Report 
is  published  and  circulated  on  the  streets  by  the  afternoon  Asso- 
ciated Press  papers. 

I  never  saw  Mr.  Atwood,  during  the  entire  period  of  my 
service  with  the  New  York  American,  as  stated  above,  come  to 
the  editorial  room  of  the  New  York  American  at  night  and  look 
over  the  "copy"  received  from  The  Associated  Press  over  the 
Morkrum  receiving  machine;  nor  did  I  ever  see  Mr.  Atwood, 
at  any  time,  make  notes  of  any  despatch  received  from  The  Asso- 
ciated Press,  under  a  date  line. 

I  saw  Mr.  Atwood  in  the  editorial  rooms  of  the  New  York 
American,  at  night,  many  times  prior  to  October  lo,  1916,  and 
during  the  period  of  my  service,  as  stated  above.  I  did  not  see 
Mr.  Atwood  at  any  of  these  times  read  or  copy,  or  make  ex- 
tracts, or  make  notes  from  any  of  the  Associated  Press  matter 
received  in  the  editorial  rooms  of  the  New  York  American.  Mr. 
Atwood,  at  these  times,  conferred  with  me  concerning  the  re- 
writing of  special  cables  received  by  the  New  York  American 
from  abroad,  and  by  the  International  News  Service,  when  these 
cables  related  to  the  same  subject  matter.  I  gave  Mr.  Atwood, 
at  these  conferences,  instructions  as  to  how  these  various  special 
cables,  bearing  upon  the  same  subject  matter,  should  be  written 
to  make  consecutive  and  complete  stories.  Mr.  Atwood,  at 
these  conferences,  also  took  notes  from  instructions  I  gave  him  as 
to  how  the  Washington  Bureau  of  the  New  York  American  and 
the  International  News  Service  should  handle  the  Washington 
news,  which  they  had  collected. 

It  has  been  a  rigid  rule,  applicable  to  the  Editorial  Staff  of  the 
New  York  American  during  the  period  of  my  service,  as  stated 
above,  that  no  person  whatsoever,  who  was  not  a  member  of  the 
staff  of  the  New  York  American,  should  have  any  access  whatso- 
ever to  any  of  the  information,  reports  or  news,  supplied  by  The 
Associated  Press  to  the  New  York  American.     It  was  likewise  a 
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rigid  rule  that  no  member  of  the  staff  of  the  Netv  York  American, 
nor  any  of  its  employees,  should  disclose  to  any  person  outside  of 
the  New  York  American,  and  then  only  in  the  course  of  the 
preparation  of  the  paper  for  publication,  any  of  the  information 
or  news  whatsoever  received  from  The  Associated  Press. 

The  Associated  Press  assigned,  during  the  period  of  my  serv- 
ices with  the  New  York  American,  as  stated  above,  certain  of  their 
employees  to  inspect  the  operation  of  the  Morkrum  machines,  for 
the  purpose  of  making  such  reports  as  might  be  necessary  because 
of  defective  operation.  These  Associated  Press  inspectors  were 
on  duty  inspecting  these  Morkrum  machines  from  6  o'clock  in  the 
evening  until  the  last  report  had  been  received  from  The  Asso- 
ciated Press  over  the  Morkrum  machines,  that  is  to  say,  until  the 
news  service  of  The  Associated  Press,  over  the  Morkrum  machines 
had  ended  for  the  night. 

No  report  was  ever  made  to  me,  by  any  of  the  Associated  Press' 
inspectors  of  these  Morkrum  machines,  that  the  despatches 
received  from  The  Associated  Press  over  the  machines  were  being 
scanned,  or  read,  by  any  employee  of  the  International  News  Serv- 
ice, or  by  any  person  who  was  not  in  the  employment  of  the  Edi- 
torial Staff  of  the  Nezv  York  American.  I  never  heard  of  these 
inspectors  making  any  such  report  to  any  person  in  the  employ- 
ment of  the  Nezv  York  American,  or  connected  with  its  business  or 
editorial    staff. 

I  never  heard,  during  all  the  course  of  my  service,  as  stated 
above,  any  objection  made  by  The  Associated  Press  or  by  the 
inspectors  of  its  Morkrum  machines,  to  the  way  in  which  the 
employees  of  the  Editorial  Staff  of  the  Nezv  York  American 
were  handling  The  Associated  Press  news. 

Lewis  Taplincer. 

Sworn  to  before  me  this  12th  day  of  January,  1917. 

J.  A.  Brash  EARS,  Notary  Public. 
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State  of  New  York,  |  gg  . 
County  of  New  York,  S 

Percy  T.  Edrop,  being  duly  sworn,  deposes  and  says : 

I  am  the  night  city  editor  of  the  New  York  American.  I  have 
read  the  annexed  affidavit  of  Bradford  Merrill,  verified  the  15th 
day  of  January,  1917.  I  have  also  read  the  affidavit  of  E.  P. 
Koukol,  verified  January  3d,  19 17.  The  night  the  news  of  the 
death  of  the  Austrian  Emperor  came  in,  I  was  sitting  within  five 
feet  of  Mr,  Dunn's  desk,  Mr.  Dunn  being  the  person  referred  to  in 
the  Koukol  affidavit.  Mr.  Merrill,  who  was  in  the  office  at  the 
time,  took  the  message  from  the  Morkrum  operator  and  personally 
edited  it,  as  it  came  in  only  about  only  ten  minutes  before  the 
American  went  to  press.  I  heard  Mr.  Dunn  say  to  an  office  boy  to 
tell  the  War  Editor,  who  had  gone  to  the  composing  room,  that 
the  Austrian  Emperor  was  dead.  Mr.  Dunn  then  left  the  other 
side  of  the  city  desk  to  go  to  the  obituary  department  and  obtain 
clippings  and  other  matter  relating  to  the  life  of  the  Austrian 
Emperor.  He  did  not  say  to  the  office  boy  to  run  downstairs,  mean- 
ing to  the  International  News  Service,  and  inform  them  that  the 
Austrian  Emperor  was  dead,  and  issued  no  instructions  about 
notifying  the  International  News  Service  of  this  fact. 

Percy  T.  Edrop. 

Sworn  to  before  me  this  15th  day  of  January,  1917. 

John  T.  Sturdevant,  Notary  Public. 


State  of  New  YoRK|gg  . 
County  of  New  Yorkf 

Martin  T.  Dunn,  being  duly  sworn,  deposes  and  says: 

I  am  the  assistant  night  city  editor  of  the  New  York  American. 
I  have  read  the  affidavit  of  E.  P.  Koukol,  verified  January  3,  19 17, 
and  the  affidavit  of  Bradford  Merrill,  verified  January  15,  1917. 
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I  distinctly  remember  the  occasion  referred  to  in  the  affidavit  of 
Koukol  when  the  news  of  the  death  of  the  Austrian  Emperor  was 
received  in  the  New  York  American  office  from  The  Associated 
Press.  At  the  time  the  news  came  in,  the  Morkrum  operator 
handed  the  bulletin  to  me.  I  called  an  office  boy  and  told  him  to 
notify  the  War  Editor  of  The  American,  who  had  gone  upstairs 
to  the  composing  room,  that  the  Austrian  Emperor  was  dead.  This 
was  done  so  that  we  could  get  the  news  in  the  first  edition  of  the 
paper,  which  was  about  to  be  got  to  press. 

Mr.  Bradford  Merrill  overheard  me,  and  took  personal  charge 
of  the  story.  With  Mr.  Merrill  I  went  to  our  reference  depart- 
ment to  find  a  written  obituary  notice  of  the  dead  Emperor  so  that 
we  would  have  an  adequate  story  for  our  first  edition. 

I  did  not  tell  the  boy  to  tell  the  people  downstairs,  namely,  the 
International  News  Service,  that  the  Emperor  of  Austria  was  dead, 
and  I  did  not  tell  anybody  at  any  time  to  notify  the  International 
News  Service  that  The  American  knew  or  had  been  informed 
that  the  Austrian  Emperor  was  dead. 

Martin  T.  Dunn. 

Sworn  to  before  me  this  15th  day  of  January,  191 7. 

John  T.  SturdSvant,  Notary  Public. 


State  of  New  YoRK|gg. 
County  of  New  York^ 

Fred  J.  Wilson,  being  duly  sworn,  deposes  and  says: 

I  am  the  general  manager  of  the  International  News  Service, 
the  defendant  above-named,  and  have  been  such  continuously  since 
September  15th,  1916. 

Mr.  Barry  Paris,  from  the  time  I  became  general  manager  of 
the  defendant  until  January  9th,  1917,  was  the  Day  News  Man- 
ager of  the  defendant,  and  supervised  and  directed  the  collection, 
preparation  and  distribution  of  the  entire  day  news  report  of  the 
International  News  Service. 
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The  International  News  Service  is  a  New  Jersey  corporation, 
engaged  in  the  business  of  collecting,  preparing  for  publication, 
distributing  and  selling  news,  artistic  and  literary  material  for 
publication  in  newspapers  throughout  the  country.  The  defendant 
gathers  and  distributes  news  from  all  parts  of  the  world,  and  has 
its  correspondents  and  original  sources  of  information  throughout 
the  United  States  and  abroad.  It  has  at  the  present  time,  and  has 
had  at  all  of  the  times  mentioned  in  the  complaint  herein,  corre- 
spondents in  England,  France,  Germany,  Italy  and  other  conti- 
nental countries,  as  well  as  in  Mexico,  Cuba,  South  America  and 
Japan.  It  has  gathered,  obtained  and  procured,  by  its  agents  and 
instrumentalities,  all  kinds  of  information  and  intelligence,  includ- 
ing current  news,  telegraphic  or  otherwise,  and  has  supplied  and 
is  now  supplying  the  same,  by  mail,  telegraph  and  telephone,  for 
an  agreed  price,  to  newspapers  throughout  the  United  States, 
Canada  and  in  foreign  countries.  At  the  present  time,  about  four 
hundred  newspapers  located  in  the  various  cities  of  the  United 
States  and  abroad  are  taking  and  for  some  time  past  have  been 
taking  all  or  part  of  the  news  and  feature  service  of  the  defendant 
corporation. 

As  to  many  newspapers  which  are  taking  the  news  service 
of  the  defendant,  the  defendant  has  obligated  itself  by  contract 
to  furnish  its  news,  or  some  part  thereof,  and  to  deliver  the 
same  by  leased  day  or  night  wire.  Certain  of  these  corporations 
are  also  members  of  The  Associated  Press. 

It  is  of  the  utmost  importance  that  the  defendant  shall  furnish 
and  deliver  to  its  customers  the  information  and  matters  of  news 
which  it  has  collected  as  speedily  as  possible,  and  all  of  the  defend- 
ant's customers  are  served  with  the  news  service  which  they  have 
purchased  either  by  telegraph  or  telephone,  so  that  news  collected 
by  the  defendant  is  promptly  transmitted  to  its  subscribers  for 
publication  in  their  newspapers.  The  speedy  delivery  of  this 
matter  is,  of  course,  essential  to  its  news  value. 

The  cost  of  collecting  and  distributing  local  and  foreign  news, 
which  the  defendant  furnishes  to  its  subscribers,  is  very  great, 
and  I  believe  amounted,  during  the  year  1916,  to  more  than  two 
million  dollars.    The  value  of  the  news  service  thus  furnished  by 
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the  defendant  to  its  subscribers  largely  depends  upon  the  prompt- 
ness of  its  service  and  the  accuracy  and  impartiality  of  its  news, 
inasmuch  as  the  newspapers  served  by  the  defendant  are  of  all 
varieties  and  shades  of  political  opinion  and  news  policy. 

It  is  also  essential  that  the  news  of  the  day  shall  be  trans- 
mitted by  the  defendant  to  its  subscribers  as  early  or  earlier  than 
similar  information  can  be  furnished  to  other  competing  news- 
papers by  other  news  services,  and  that  such  news  or  information 
collected  by  the  defendant  shall  not  be  furnished  to  other  newspa- 
pers which  do  not  subscribe  to  the  defendant's  service  and  which 
do  not  pay  therefor,  and  thus  indirectly  contribute  to  the  expense 
of  gathering  such  news.  It  is  also  important  that  the  news  col- 
lected by  the  defendant  shall  remain  confidential  and  secret  until 
its  publication  has  been  fully  accomplished  by  all  of  the  defendant's 
members,  because  otherwise  competing  newspapers  which  do  not 
subscribe  to  the  defendant's  service,  would  unfairly  and  inequi- 
tably receive  the  benefit  of  its  service,  and  such  a  result  would 
greatly  impair  the  usefulness  of  the  defendant  to  its  subscribers. 

In  addition  to  the  sources  of  information  which  the  defendant 
has  and  maintains,  the  defendant,  through  its  employes,  reads  each 
day  a  great  number  of  newspapers  for  items  of  news  therein  con- 
tained which  have  not  been  received  by  the  defendant  through 
other  sources,  and,  as  does  every  other  newspaper  and  news  agency 
in  this  country  and  abroad,  rewrites  for  publication  any  news 
therein  contained  which  it  deems  of  sufficient  importance  to  inter- 
est its  subscribers,  and  as  rewritten,  furnishes  such  subscribers 
therewith. 

The  defendant,  its  officers,  agents  and  employes,  have  not,  with 
my  knowledge  and  with  my  consent,  been  engaged,  during  the 
period  I  have  been  its  general  manager,  in  the  practice  of  obtain- 
ing, unlawfully  or  improperly,  news  which  The  Associated  Press 
has  gathered  for  the  use  of  its  members,  nor  have  the  defendant's 
employes  been  engaged,  to  my  knowledge  and  with  my  consent,  in 
improperly  appropriating  such  news  or  in  selling  and  transmit- 
ting the  same  to  the  defendant's  clients  as  if  the  same  had  been 
gathered  by  the  defendant's  independent  efforts  and  from  original 
sources  of  information.     It  is  a  fact,  as  I  have  pointed  out,  that 
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occasional  items  of  news  appearing  in  a  newspaper  taking  The 
Associated  Press  service  have  been  rewritten  bv  the  defendant  and 
sent  out  to  the  defendant's  subscribers,  when  the  importance  of 
the  news  has  justified  it. 

The  defendant,  its  officers,  agents  and  employes  have  not,  to  my 
knowledge  and  certainly  not  with  my  consent,  during  the  period 
of  my  management  of  the  business  of  the  defendant,  as  stated 
above,  arranged  with  any  telegraph  editor  or  other  employe  of  any 
newspaper  represented  by  members  of  the  complainant,  to  have 
communicated  to  defendant  news  received  by  such  papers  from 
complainant,  as  soon  as  the  same  was  received  and  before  its  pub- 
lication by  complainant's  members. 

The  defendant,  its  officers,  agents  and  employes  have  not,  to  my 
knowledge  and  -certainly  not  with  my  consent,  made  any  improper 
and  unconscionable  use  of  the  memberships  held  in  the  com- 
plainant by  representatives  of  the  New  York  American,  the  San 
Francisco  Examiner  and  the  Los  Angeles  Examiner,  nor  have  they 
unlawfully  and  wrongfully  induced  those  members  of  complainant 
to  violate  the  by-laws  of  the  complainant  or  any  agreement  thereby 
created,  and  to  disregard  the  secret  and  confidential  character  of 
the  news  transmitted  to  them  by  the  complainant  in  any  respect, 
or  under  any  circumstances. 

My  offices,  as  general  manager  of  the  defendant,  are  located  at 
No.  238  William  Street,  Borough  of  Manhattan,  City  of  New 
York,  from  where  I  direct  or  conduct  all  defendant's  business,  as 
stated  above.  My  offices  are  located  in  the  same  building  with 
certain  of  the  offices  of  the  New  York  American,  but  not  on  the 
floor  on  which  the  editorial  rooms  of  the  Neiv  York  American  are 
located. 

I  have  and  had  no  knowledge  or  information,  except  the  infor- 
mation set  forth  in  the  bill  of  complaint  herein  and  in  the  affi- 
davits annexed  to  the  order  to  show  cause  issued  and  served 
herein,  that  the  defendant,  its  officers  or  agents  made  any  improper 
or  unconscionable  use  of  the  memberships  held  in  the  complain- 
ant by  representatives  of  the  San  Francisco  Examiner  and  the  Los 
Angeles  Examiner,  as  set  forth  above,  or  that  the  defendant,  or 
any  of  its  officers  or  employes,  had  induced  said  members  of  the 
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cornplainant  to  violate  its  by-laws  or  disregard  the  secret  and 
confidential  character  of  the  news  transmitted  to  them  by  complain- 
ant, as  set  forth  above. 

I  have  no  knowledge  or  information,  except  the  information 
contained  in  the  bill  of  complaint  herein  and  in  the  affidavits 
annexed  to  the  order  to  show  cause,  issued  and  served  herein,  that 
the  defendant,  its  officers  or  agents,  made  any  improper  or  uncon- 
scionable use  of  the  membership  held  in  the  complainant  by  the  rep- 
resentative of  the  New  York  American,  as  set  forth  above,  or  that 
the  officers,  agents  or  employes  of  the  defendant,  or  any  of  them, 
had  induced  the  said  New  York  American,  or  any  of  its  agents 
or  employes  to  violate  the  by-laws  of  the  complainant  or  disregard 
the  secret  and  confidential  character  of  the  news  transmitted  to 
them,  or  to  the  New  York  American,  by  the  complainant,  as  set 
forth  above.  But,  on  the  contrary,  I  have  positively  and  repeatedly 
instructed  the  employes  of  the  defendant  in  New  York,  that  they 
were,  under  no  circumstances  whatever,  to  make  any  attempt  to 
gain  access  to  or  knowledge  of  The  Associated  Press  despatches 
delivered  to  the  New  York  American  by  the  complainant,  or  to 
even  look  at  the  same. 

I  said  to  such  employes  further,  in  explanation  of  the  instruc- 
tions given,  as  set  forth  above,  that  they  must  not,  under  any 
circumstances,  do  anything  that  might  imperil  the  relations  exist- 
ing between  the  New  York  American  and  The  Associated  Press. 

I  recall  an  incident  that  furnished  me  a  specific  reason  for 
giving,  on  one  occasion,  the  instructions  set  forth  above,  which 
incident  was  as  follows: 

I  was  informed,  in  or  about  the  month  of  November,  1916, 
that  some  agent  of  the  complainant  had  approached  a  telegraph 
operator  employed  in  the  office  of  the  International  News  Service 
and  had  inquired  of  that  operator  whether  he  had  any  knowledge 
or  information  as  to  whether  the  International  News  Service  had 
taken,  or  was  taking,  news  of  the  complainant  which  had  been 
furnished  to  the  New  York  American.  I  was  further  informed 
that  the  operator  who  was  approached,  as  stated  above,  had  said 
to  the  agent  or  representative  of  the  complainant,  that  he  had 
no   such   knowledge   or   information.      I   thereupon    renewed   to 
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the  employes  of  the  International  News  Service  the  instructions 
set  forth  above,  and  I  renewed  these  instructions,  as  stated,  in 
even  a  more  positive  and  drastic  form  than  they  had  been  originally 
given. 

I  am  acquainted  with  Fred  W.  Agnew,  whose  affidavit  is 
annexed  to  the  order  to  show  cause  issued  and  served  herein. 
The  said  Agnew  was  Bureau  Manager,  that  is,  local  manager, 
of  the  International  News  Service,  at  Cleveland,  Ohio,  at  the 
same  time  that  I  entered  upon  the  performance  of  my  duties  as 
General  Manager  of  the  International  News  Service. 

I  am  not  acquainted  with  and  have  never  seen  the  T.  J. 
Thomas  whose  affidavit  is  annexed  to  the  order  to  show  cause 
issued  and  served  herein. 

I  am  not  acquainted  with  nor  have  I  ever  seen  the  B.  E. 
Gushing  whose  affidavit  has  been  served  upon  the  defendant,  as 
I  am  informed,  in  this  case. 

I  caused  or  consented  that  said  Agnew  be  notified,  on  or 
about  the  17th  day  of  November,  1916,  that  he  was  to  no  longer 
act  as  Bureau  Manager  of  the  defendant  at  Cleveland,  Ohio,  and 
I  also  caused  or  consented  that  he  should  be  notified  that  he 
would  be  retained,  if  he  so  desired,  as  a  telegraph  operator  in 
connection  with  the  Cleveland,  Ohio,  bureau  of  the  Interna- 
tional News  Service,  the  said  Agnew  having  formerly  been  a 
telegraph  operator  before  he  became  the  Bureau  Manager  of  the 
Cleveland  office  of  defendant.  I  had  subsequently  been  informed 
that  said  Agnew  had  been  so  notified,  and  that  one  Frank  Ward 
had  been  appointed  and  was  serving  as  Bureau  Manager  at 
Cleveland  in  Agnew's  place  and  stead,  and  that  Agnew  was 
serving  as  a  telegraph  operator  in  connection  with  the  Cleveland 
Bureau  of  the  defendant. 

The  Frank  B.  Ward  referred  to,  was  appointed  Bureau 
Manager  of  the  Cleveland  office  of  defendant  with  my  knowledge 
and  consent,  and,  as  I  am  informed  and  believe,  has  acted  con- 
tinuously in  that  capacity  since  on  or  about  the  17th  day  of 
November,  1916. 

The  duties  of  a  Bureau  Manager  of  the  defendant,  which 
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includes,  of  course,  the  duties  of  the  Bureau  Manager  at  Cleve- 
land, Ohio,  are  as  follows: 

To  supervise  and  conduct  the  business  of  the  defendant  at 
the  point  where  the  bureau  is  located  and  to  supervise  and  direct 
the  work  of  the  persons  employed  in  connection  with  the  bureau. 
The  Bureau  Manager  is  responsible  for  and  has  exclusive  control 
of  the  collection  and  distribution  of  the  news  of  the  defendant 
in  the  Bureau  territory. 

The  duties  of  the  Bureau  Manager  in  performing  this  work 
are  that  he  should  collect  news  originating  in  his  particular  terri- 
tory and  transmit  the  same  to  the  central  office. 

The  duties  of  the  manager  of  the  Cleveland  Bureau  of  de- 
fendant are  to  collect  all  local  news  in  Cleveland  and  the  district 
tributary  to  the  Cleveland  Bureau,  and  in  case  of  important  news 
which  is  of  country-wide  value  and  interest,  to  advise  the  New 
York  office  of  the  character  of  the  story  obtained  and  of  the 
number  of  words  necessary  to  tell  the  story.  Then,  on  the  order 
of  the  New  York  office,  and  when  it  permits  it  to  come  on  the 
wire,  to  telegraph  all  clients  in  that  section  of  the  service,  the 
said  story,  either  at  its  full  length  or  a  length  dictated  by  the 
New  York  office.  The  Bureau  Manager  is  held  responsible  for 
the  collection  of  all  news  matters  originating  in  his  district.  If 
the  news  is  of  particular  interest  to  clients  in  the  Ohio  Circuit 
of  the  defendant,  the  Cleveland  Bureau  Manager,  without  direc- 
tion from  New  York,  and  using  his  own  judgment,  files  such 
news  or  causes  such  news  to  be  carried  over  the  Ohio  telegraph 
circuit  to  the  clients  and  customers  of  defendant  in  that  circuit. 

The  Cleveland  Bureau  Manager,  in  addition  to  the  perform- 
ance of  these  duties,  is  entrusted  with  the  duty  of  supplying,  by 
telephone  or  telegraph,  to  clients  in  immediate  touch  with  his 
bureau,  abbreviated  news  reports  of  the  world  and  of  the  Cleve- 
land district,  he  handling  this  matter  to  these  clients,  who  are 
known  as  pony  clients,  entirely  in  the  exercise  of  his  own  dis- 
cretion. 

The  Cleveland  Bureau  Manager,  in  his  collection  of  the  news 
local  to  Cleveland,  is  empowered  to  pay  a  stated  salary  to  a  man 

7« 


Associated  Press  vs.  International  News  Service. 
Defendant's  Affidavits — (Group  No.  i)  Fred  J.  Wilson. 

selected  by  him,  who  is  employed  in  the  office  of  the  Cleveland 
News,  and  to  make  an  arrangement  with  such  person  to  assist 
him  in  getting  whatever  local  news  the  Cleveland  News  might 
get  which  would  be  of  interest  to  the  clients  of  the  defendant. 

Some  time  in  October,  a  serious  bridge  disaster  occurred  in 
Cleveland,  at  about  five  p.  m.  The  Cleveland  Bureau  Manager, 
Mr.  Fred  W.  Agnew,  failed  to  adequately  cover  this  story.  In 
the  same  month  of  October,  1916,  I  was  in  Cleveland  on  a  busi- 
ness trip  and  visited  the  Cleveland  Bureau,  where  I  met  Mr. 
Agnew  for  the  first  time,  which  is  the  only  time  I  have  ever  seen 
him.  I  severely  criticised  Mr.  Agnew  for  failing  to  adequately 
cover  this  bridge  story.  Mr.  Agnew  said,  in  answer  to  my 
criticism,  that  he  had  been  unable  to  adequately  cover  the  bridge 
story  because  the  man  on  the  Cleveland  News  who  protected  him 
on  local  news  matters  went  off  duty  about  four  o'clock,  and  there 
was  no  one  to  inform  him  quickly  about  the  disaster.  Mr.  Agnew 
said  that  because  of  the  fact  that  he  had  not  been  tipped  off  to 
this  item  of  news  by  the  man  on  the  Cleveland  News,  employed 
by  him  to  tip  him  off,  that  he  had  been  unable  to  cover  the  story 
and  could  not  carry  such  stories  under  such  circumstances  with- 
out additional  assistance.  I,  therefore,  authorized  Mr.  Agnew 
to  employ  some  other  person  on  the  Cleveland  Nezvs  to  protect 
us  as  to  local  happenings,  when  our  other  employee  on  the  Cleve- 
land News  was  off  duty.  I  am  informed  and  believe  that  pursu- 
ant to  the  authority  so  given  him,  Mr.  Agnew  employed  Mr. 
P.  J.  Thomas,  whose  affidavit  is  annexed  to  the  order  to  show 
cause  herein,  to  do  this  work. 

It  is  my  recollection  that  I  authorized  Mr.  Agnew,  in  the 
course  of  this  conversation,  to  pay  each  of  the  men  employed  by 
the  Cleveland  News,  who  were  employed  by  defendant's  Cleve- 
land Bureau  to  tip  it  off  as  to  Cleveland  local  happenings,  at  a 
flat  rate  of  five  dollars  per  week.  I  had  no  knowledge  or  in- 
formation that  Mr.  Agnew  was  obtaining  from  either  Mr.  Gush- 
ing or  Mr.  Thomas,  or  from  any  other  person,  in  the  service 
of  the  Cleveland  News,  any  information  as  to  Associated  Press 
despatches  furnished  the  Cleveland  News  by  The  Associated 
Press. 
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It  was  my  understanding  that  the  men  employed  by  the 
Cleveland  News  and  paid  by  us,  were  so  paid  for  the  purpose  of 
protecting  us  in  the  local  news  of  Cleveland  and  vicinity,  and  it 
was  with  this  idea  in  mind  that  I  considered  five  dollars  a  week 
sufficient  compensation   for  that. 

The  defendant  delivers  its  news  service  to  newspapers 
throughout  the  country,  which  also  receive  the  news  service  of 
the  complainant.  The  newspapers  so  served  by  both  the  defend- 
ant and  the  complainant  are  accustomed,  in  many  cases,  when 
preparing  an  article  for  publication,  concerning  the  event  de- 
scribed in  the  stories  of  the  defendant  and  the  complainant,  to 
combine  the  matter  contained  in  both  such  stories.  It  has  been 
the  custom  of  newspapers,  in  cases  where  they  have  received 
information  concerning  an  event  from  The  Associated  Press,  to 
call  up  the  local  bureau  of  defendant  and  inquire,  describing  in 
a  general  way  the  story  which  they  received  from  The  Asso- 
ciated Press,  what  information  the  defendant  has  with  respect 
to  the  same  story.  It  has  also  been  the  custom  of  such  news- 
papers, when  they  have  received  a  story  concerning  an  event  from 
the  defendant,  to  call  up  The  Associated  Press,  and  generally 
describing  the  information  which  they  have  received  from  the 
defendant,  ask  The  Associated  Press  Bureau  what  they  have 
on  the  same  story.  This  is  done  for  the  purpose  stated,  namely, 
to  enable  the  editor  of  the  newspaper  receiving  both  services  to 
arrange  a  single  article  covering  the  information  received  from 
both  the  defendant  and  the  complainant,  or  from  any  other 
source,  with  a  view  to  publishing  in  said  newspaper  every  possible 
fact  having  any  bearing  upon  the  matter  in  question. 

Of  course,  when  a  newspaper  taking  the  news  report  of  both 
complainant  and  defendant,  calls  the  local  bureau  of  either  news 
service  and  asks  what  information  that  bureau  has  as  to  a  cer- 
tain story  which  the  paper  has  received  from  the  other  service, 
the  local  bureau  so  called  is  advised  at  once  of  the  existence  of 
such  story  and  of  the  fact  that  the  opposition  news  service  is 
carrying  it. 

I  have  read  the  affidavits  of  Melville  E.  Stone  and  Fred  W. 
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Agnew,  attached  to  the  order  to  show  cause  of  Mr.  Justice  Hand 
herein. 

The  news  matters  and  despatches  which  are  quoted  and  re- 
ferred to  in  said  affidavits  as  having  been  sent  out  by  the  Inter- 
national News  Service,  are  but  an  infinitesimal  part  of  the  news 
collected  and  distributed  by  the  International  News  Service  dur- 
ing the  months  of  November  and  December,  1916.  For  ex- 
ample, during  this  period  of  time,  the  International  News  Service 
report  consisted  in  the  neighborhood  of  forty  thousand  words  of 
news  matter  sent  out  by  the  International  News  Service  during 
each  twenty-four  hours.  The  apparent  assumption  of  The  Asso- 
ciated Press  that  because  the  International  News  Service  had 
been  denied  the  use  of  cables  from  London  during  the  period 
referred  to  most  prominently  in  the  suit,  that  the  International 
News  Service  was  not  receiving  from  foreign  countries  any  news 
report,  is  erroneous.  The  International  News  Service,  during 
this  period,  was,  in  fact,  receiving  from  London  and  elsewhere 
in  Europe  large  quantities  of  news,  and  for  that  news  was  paying 
large  sums  of  money  for  cable  tolls  and  maintaining  special  cor- 
respondents at  a  large  cost  in  London  and  elsewhere.  The  Inter- 
national News  Service  is  still  receiving  news  from  abroad. 

The  International  News  Service  did,  in  fact,  receive  cable 
news,  exclusive  of  any  news  received  by  The  Associated  Press 
or  other  competing  press  associations,  on  a  number  of  the  matters 
referred  to  in  The  Associated  Press  complaint,  and  did  pay  con- 
siderable sums  of  money  to  obtain  this  news.  Thus,  the  conten- 
tion of  The  Associated  Press  that  news  relating  to  the  same  facts 
as  were  carried  in  Associated  Press  despatches  was  obtained  by 
appropriating  news  of  The  Associated  Press,  because  the  Inter- 
national News  Service  had  no  news  sources  abroad,  is  not  true. 

The  International  News  Service,  like  every  other  news  gather- 
ing organization  in  the  world,  whether  newspaper  or  news 
service,  has  utilized  and  does  utilize  items  and  matters  of  news 
which  have  been  published  in  newspapers.  The  International 
News  Service,  for  the  benefit  of  its  clients,  utilizes,  to  complete 
its  news  report,  the  knowledge  of  any  fact  which  it  can  gather. 
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It  is  a  fact  that  the  International  News  Service  was  barred 
by  the  British  Government  from  the  use  of  the  cables  from 
England  to  America  for  the  transmission  of  news  on  or  about 
October  loth,  1916.  The  British  Government  claimed  that  the 
International  News  Service  changed  and  garbled  reports  sent 
from  the  London  office  of  the  defendant  to  its  central  office  in 
New  York,  basing  its  claim  on  the  assertion  that  certain  American 
newspapers  had  printed  material  credited  to  the  International 
News  Service  which  was  different  from  the  reports  as  sent  out 
from  the  London  office  of  the  defendant  and  censored. 

While  some  reports  did  appear  in  a  number  of  papers  pub- 
lished in  this  country  and  served  by  the  defendant,  there  is  not 
one  single  instance,  to  my  knowledge,  where  the  defendant 
changed,  or  caused  to  be  changed,  in  any  material  particular,  any 
dispatch  received  from  its  London  office. 

I  am  informed  and  believe  that  two  specific  charges  have 
been  made  by  the  British  Government  as  the  basis  for  cutting  the 
defendant  off  from  the  use  of  the  cables  between  England  and 
this  country.     These  were, 

First,  a  story  in  the  Chicago  Examiner  regarding  a  Zeppelin 
raid,  in  which  that  newspaper  (not  the  defendant)  combined  in 
one  article  the  defendant's  report  from  London  and  the  defend- 
ant's report  from  Berlin,  and  to  this  "story  containing  the  com- 
bined information,  a  headline  was  prefixed  as  follows,  "London 
in  Flames,"  whereas  the  text  of  the  despatch  sent  out  by  the 
International  News  Service  stated  that  fires  had  broken  out  in 
many  parts  of  London.  With  the  headline,  however,  the  defend- 
ant had  nothing  to  do,  and  was  in  no  sense  responsible  for  it. 

Second,  with  regard  to  the  Jutland  Naval  Battle,  one  of  the 
clients  of  the  defendant  combined  with  the  defendant's  London 
despatch  news  obtained  from  other  sources,  and  credited  the 
whole  to  the  defendant.  In  this  instance  likewise,  the  defendant 
was  not  responsible. 

The  British  Government  was  also  angered  by  the  action  of 
the  defendant  in  sending  out  material  which  had  been  suppressed 
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by  the  censors  and  which  the  defendant,  through  its  enterprise, 
managed  to  obtain,  notably  the  sinking  of  the  super-dreadnaught 
Audacious,  the  deposing  of  the  Khedive  of  Egypt,  the  declara- 
tion that  Great  Britain  would  annex  Egypt,  and  other  matters 
which  the  British  censors  desired  suppressed. 

I  reiterate  the  statement  above  made  that  so  far  as  I  know, 
the  defendant  has  at  no  time  falsified  or  garbled  any  of  the  news 
matters  received  from  its  London  office,  and  I  verily  believe  that 
the  British  Government,  either  through  misinformation  or  other- 
wise, has  acted  unfairly  and  unjustly  in  denying  to  the  defend- 
ant the  use  of  the  cables  from  London.  This  stoppage  of  the 
use  of  the  cables  for  the  transmission  of  the  news  has  incon- 
venienced the  defendant,  and  has  compelled  it  on  certain  matters 
to  use  certain  news  after  it  had  already  been  printed  in  other 
papers,  which  practice,  however,  is  customary  among  ill  news 
services  and  among  all  newspapers,  as  has  been  pointed  out 
above. 

Fred  J.  Wilson. 

Sworn  and  subscribed  to  before  me,  this  15th  day  of  January, 

1917- 

John  T.  Sturdevant,  Notary  PubHc. 


State  of  New  YoRK,)gg. 
County  of  New  York,^ 

Barry  Faris,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  14  Butler  Place,  Borough  of  Brooklyn,  City 
of  New  York. 

I  was  employed  as  Assistant  to  the  News  Manager  of  the  Press 
Association,  commonly  known  as  the  United  Press,  for  the  period 
commencing  about  July  20th,  1914,  and  terminating  in  July,  191 5. 
I  was  first  employed  by  the  Press  Association  as  a  reporter,  and 
later  became  its  Assistant  News  Manager.  When  I  was  Assistant 
News  Manager  of  the  Press  Association,  I  was  connected  with 
its  New  York  offices.     It  was  my  duty,  as  such  Assistant  News 
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Manager,  to  directly  supervise  the  collection  and  distribution  of 
the  news  by  that  association  and  its  employes. 

I  was  employed  by  the  defendant  on  August  2nd,  191 5,  as 
Assistant  Bureau  Manager  of  its  bureau  at  Washington,  D.  C. 
It  was  my  duty,  as  such  Assistant  Manager,  to  directly  supervise 
the  bureau's  collection  and  distribution  of  news. 

I  was  assigned,  by  the  defendant,  on  or  about  September  i, 
1916,  to  the  management  of  its  Chicago  bureau  where  my  duties 
were  practically  the  same  as  at  Washington. 

I  was  assigned  by  the  defendant  to  take  charge  of  the  News 
Department  at  its  central  offices  in  New  York  City  on  or  about 
September  20th,  1916,  and  I  was  continuously  so  employed  until 
on  or  about  January  8th,  191 7,  when  my  employment  terminated. 

It  was  my  duty,  as  head  of  the  News  Department  of  the  de- 
fendant, to  directly  supervise  and  control  its  collection  and  dis- 
tribution of  news  throughout  the  United  States  and  elsewhere, 
and  I  had  the  direct  supervision  and  control  of  the  News  Depart- 
ment of  the  defendant. 

No  agent  or  employe  of  the  defendant  has,  to  my  knowledge, 
or  with  my  consent,  since  I  became  News  Manager  of  the  defend- 
ant, ever  arranged  with  any  telegraph  operator  or  other  employe 
of  a  newspaper  owned  or  represented  by  members  of  complainant, 
to  have  communicated  to  the  defendant,  news  received  by  them 
from  complainant. 

Employes  of  defendant  have,  at  various  times  since  I  became 
manager  of  its  News  Department,  communicated  to  me  as  News 
Manager  of  the  defendant,  tips  or  suggestions  concerning  stories 
that  were  being  carried  by  the  complainant  and  by  other  press 
associations.  I  have  used  the  tips  or  suggestions  so  obtained  for 
the  purpose  of  obtaining  the  full  story  to  which  the  tip  or  sug- 
gestion related.  I  do  not  recollect  having  ever  sent  out  any  in- 
formation to  clients  of  defendant  without  verification  upon  the 
tip  or  suggestion  so  received.  It  was  my  invariable  custom  and 
rule,  upon  the  receipt  of  such  tip  or  suggestion,  to  verify  it  from 
first-hand  information,  or  from  other  sources  under  my  control, 
and  if  verified,  to  send  the  story  out  to  defendant's  clients  and 
customers  as  verified. 
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I  am  acquainted  with  Fred  W.  Agnew,  whose  affidavit  is  an- 
nexed to  the  order  to  show  cause  issued  and  served  herein.  The 
said  Agnew  was  Bureau  Manager,  that  is,  Local  Manager,  of  the 
International  News  Service  at  Cleveland,  Ohio,  at  the  time  when 
I  entered  upon  the  performance  of  my  duties  as  News  Manager 
of  the  defendant. 

I  am  not  acquainted  with  and  have  never  seen  T.  J.  Thomas, 
whose  affidavit  is  annexed  to  the  affidavit  to  show  cause  issued 
and  served  herein. 

I  am  not  acquainted  with,  nor  have  I  seen  the  B.  E.  Gushing, 
whose  affidavit  has  been  served  upon  the  defendant,  as  I  am  in- 
formed, in  this  case. 

I  knew  that  Mr.  Agnew,  and  former  managers  of  the  Cleve- 
land Bureau  of  defendant,  had  made  an  arrangement  with  an 
employe  of  the  Cleveland  News  to  furnish  it  tips  as  to  the  local 
news,  that  is  to  say,  to  furnish  us  information  as  to  local  happen- 
ings in  Cleveland,  Ohio,  or  the  immediate  surrounding  territory, 
which  had  been  covered  by  reporters  of  the  Cleveland  News,  or 
its  correspondents.  I  knew  that  such  managers  were  paying  such 
persons,  that  is  to  say,  the  men  on  the  Cleveland  News  who  fur- 
nished us  with  such  information,  a  small  weekly  compensation 
for  so  doing,  namely:  a  salary  of  $5.00  a  week. 

I  had  no  knowledge  or  information  that  the  men  on  the  Cleve- 
land News  who  were  employed  by  the  defendant's  local  Cleve- 
land Bureau  to  furnish  it  news  of  local  happenings,  were  also 
furnishing  to  defendant's  local  bureau  tips  of  news  matter  fur- 
nished to  the  Cleveland  News  by  the  complainant  herein. 

I  never  had  any  knowledge,  or  information  or  suspicion  that 
such  tips  or  suggestions  as  emanated  from  the  Cleveland  office 
of  the  International  News  Service,  were  being  furnished  to  de- 
fendant's bureau  at  Cleveland  by  the  men  on  the  Cleveland  News 
who  had  been  employed  to  furnish  defendant's  local  bureau  with 
information  concerning  local  news  at  Cleveland,  as  described 
above. 

I  did  know  that  the  men  on  the  Cleveland  News  who  had  been 
employed  by  defendant's  Cleveland  Bureau  to  furnish  it  news  of 
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local  happenings,  were  each  receiving  a  compensation  of  $5.00  per 
week. 

It  must  be  perfectly  clear  to  anybody  that  I  would  never  sus- 
pect that  men  who  were  getting  $5.00  per  week,  under  what  I 
understood  to  be  an  arrangement  to  furnish  defendant  tips  of  local 
happenings,  were,  in  fact,  furnishing  us,  regularly  and  sys- 
tematically, tips  of  valuable  news  carried  by  the  complainant. 

I  never  gave  the  matter  any  thought  at  the  time,  because  I  had 
no  reason  to  suspect  that  these  men  were  being  employed  for  any 
purpose  other  than  the  one  which  I  have  stated. 

I  believed  that  the  tips  or  suggestions  that  Agnew  telegraphed 
to  me  at  New  York,  concerning  stories  which  were  being  carried 
by  The  Associated  Press,  were  based  upon  information  which  he 
had  obtained  from  some  friend  of  his  without  consideration. 

If  I  had,  at  any  time,  the  slightest  suspicion  that  Agnew  was 
paying  an  employe  of  a  member  of  complainant  to  reveal  to  him 
(Agnew)  information  concerning  the  news  stories  carried  by  The 
Associated  Press,  I  would  have  terminated  Agnew's  relations  with 
the  company  at  once. 

I  had  no  suspicion  that  Agnew  had  made  an  arrangement  of 
the  sort  which  he  says  he  made,  because,  if  I  had,  it  would  have 
been  perfectly  foolish  for  me  to  have  reduced  Agnew  from  his 
position  of  Bureau  Manager  and  made  him  again  a  telegraph 
operator  attached  to  the  bureau.  The  reduction  of  Agnew,  under 
such  circumstances,  would  have  been  simply  an  invitation  to  him  to 
reveal  the  alleged  arrangement  to  which  he  intimates  I  was  a  party, 
or  of  which  he  intimates  I  had  knowledge. 

I  did  write  the  letter  dated  November  21st,  1916,  addressed  to 
F.  H.  Ward,  No.  720  The  Arcade,  Cleveland,  Ohio,  which  is  set 
forth  at  folios  26,  27  and  28  of  the  affidavit  of  Melville  E.  Stone, 
annexed  to  the  order  to  show  cause  issued  and  served  herein. 

I  did  know,  at  the  time  that  that  letter  was  written,  that  Agnew 
had  sources  of  information  as  to  stories  which  The  Associated 
Press  was  carrying,  but  I  did  not  know  whence  he  had  obtained 
his  information. 

At  the  time  that  I  wrote  the  letter  to  Ward,  referred  to  above, 
I  did  know  that  we  were  carrying  on  the  pay  roll  of  our  Cleveland 
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Bureau  two  men,  employed  by  the  Cleveland  Neivs,  who  had  been 
employed  to  furnish  us,  for  a  small  consideration,  tips  concerning 
local  news,  as  stated  above.  I  did  not  know  that  these  men  were 
furnishing  us  tips  concerning  Associated  Press  news  matter.  The 
fact  that  I  did  not  know  that  these  men  were  furnishing  us  tips 
concerning  Associated  Press  news  matter  is  clearly  shown  by  the 
following  sentence  of  the  letter  referred  to: 

"I  wish  you  would  find  out  from  him  (Agnew)  just  what 
this  connection  was,  and  if  you  cannot  make  use  of  it." 

If  I  had  known  that  two  men  on  the  Cleveland  News  had  been 
employed  to  give  us  this  news,  I  should  not  have  asked  Mr.  Ward 
to  find  out  from  Mr.  Agnew  the  source  of  his  information. 

I  have  stated  above  that  during  the  time  when  I  was  employed 
by  the  United  Press,  it  was  my  duty  to  assist  in  supervising  the 
gathering  of  news  in  this  country  and  the  distribution  of  news 
wherever  gathered  to  the  subscribers  of  the  service  of  that  cor- 
poration. 

The  main  trunk  line  of  the  United  Press  goes  out  of  the  New 
York  office  of  that  company. 

While  I  was  employed  in  the  capacity  the  aforesaid,  many 
messages  coming  over  said  trunk  wire  from  the  various  bureaus  of 
said  United  Press  throughout  the  United  States  and  elsewhere, 
came  to  me,  and  I  read  them.  In  a  great  many  instances,  messages 
were  delivered  to  me  emanating  from  the  various  bureaus  of  the 
United  Press,  some  of  them  coded  and  some  not,  calling  the  atten- 
tion of  the  New  York  office  to  the  fact  that  the  International  News 
Service  was  carrying  a  story  which  was  of  general  interest  to  the 
locality  in  which  the  notifying  bureau  was  located,  and  which 
meant  that  this  local  bureau  had  not  yet  received  the  story  and  was 
anxious  to  get  it.  Whenever  it  was  desired  to  send  a  message  refer- 
ring to  a  story  which  the  International  News  Service  carried  in 
the  manner  aforesaid,  the  message  would  begin  with  the  word 
"Hearst,"  which  was  understood  by  the  employes  of  the  United 
Press  to  refer  to  the  International  News  Service,  and  this  word 
would  be  followed  with  a  tip  as  to  the  origin  and  general  char- 
acter of  the  story.     Upon  receipt  of  such  tip,  through  whatever 
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means  of  information  it  possessed,  the  United  Press  would  imme- 
diately endeavor  to  procure  the  information  about  the  story  to 
which  it  had  been  tipped,  and  when  it  obtained  it,  would  at  once 
put  the  story  on  the  wire  and  send  it  out. 

It  is  a  well  known  and  I  believe  practically  universal  custom 
for  the  news  services  of  this  country  to  receive  tips  of  the  char- 
acter which  I  have  outlined,  and  to  promptly  investigate  them  when 
so  received,  and  by  using  these  tips  to  obtain  information,  are 
enabled  to  send  out  the  stories  to  their  subscribers. 

Referring  to  the  affidavits  of  Melville  E.  Stone  and  Frank  W. 
Agnew,  in  so  far  as  they  relate  to  matters  of  news  and  despatches 
sent  by  The  Associated  Press  to  its  members,  and  sent  by  the  Cleve- 
land Bureau  of  the  International  News  Service  to  the  head  office 
of  the  International  News  Service  in  New  York,  and  messages 
and  matters  of  news  sent  out  by  the  International  News  Service  in 
New  York  to  Cleveland  and  to  its  subscribers,  the  facts  are,  in  so 
far  as  I  can  recollect,  that  except  in  two  instances,  the  news  mat- 
ter sent  out  by  the  International  News  Service  to  its  subscribers, 
was  sent  out  from  information  independently  obtained  by  the 
defendant  and  from  information  received  from  sources  other  than 
The  Associated  Press;  that  is  to  say,  that  in  instances  where  the 
International  News  Service  received  a  tip  from  its  Cleveland 
Bureau  that  The  Associated  Press  was  carrying  a  certain  story 
which  the  International  News  Service  did  not  then  have,  I  directed 
an  independent  inquiry  to  be  made  at  once  as  to  that  story  and  then 
sent  it  out  from  the  information  so  obtained. 

When  the  Cleveland  Bureau  of  the  International  News  Serv- 
ice sent  out  the  story  relating  to  the  mine  disaster  in  Birmingham, 
Alabama,  which  is  referred  to  at  folio  7,  page  12  of  Mr.  Agnew's 
affidavit,  I  notified  our  Chicago  Bureau  Manager  to  ascertain  from 
Birmingham  whether  the  story  was  correct  or  not  and  I  also  sent 
the  following  message,  quoted  at  folio  7,  page  13  of  Mr.  Agnew's 
affidavit,  to  Mr.  F.  H.  Ward,  the  Cleveland  Bureau  Manager,  to 
wit: 

"Ward.  Under  no  circumstances  ever  put  out  such  bulletin  again. 
We  have  bureau  in  Birmingham.  Message  us  only.  Do  not  rewrite 
anything.    B.  F.    New  York,  December  21,  11:12  a.  m." 
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My  purpose  in  sending  this  message  to  Mr.  Ward  was  to  warn 
him  that  I  did  not  want  him  to  do  such  a  thing  again.  I  did  not 
want  him  to  rewrite  any  matter,  but  merely  to  notify  us  if  he 
learned  of  the  existence  of  a  story  so  that  we  could  obtain  the  infor- 
mation through  our  own  resources,  which,  as  I  have  already  stated, 
is  a  common  practice  in  press  associations. 

Barry  Paris. 

Sworn  to  before  me  this  15th  day  of  January,  1917. 

John  T.  Sturdevant,  Notary  Public. 
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State  of  New  YoRKJgg  . 
County  of  New  York,) 

Frank  H.  Ward,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  98  Bender  Avenue,  East  Cleveland,  Ohio.  I 
am  at  present  employed  by  the  International  News  Service  as 
Manager  of  its  Cleveland  Bureau.  I  first  entered  the  employ- 
ment of  the  International  News  Service  as  the  Manager  of  its 
Cleveland  Bureau  on  or  about  November  17th,  1916. 

I  was  employed  to  take  charge  of  that  Bureau  by  Roy  D. 
Moore,  the  Western  Business  Manager  of  the  International 
News  Service,  whose  headquarters  are  at  Chicago.  Mr.  Moore 
was  acting  for  Mr.  Faris,  the  Day  News  Manager  of  the  Inter- 
national News  Service.  When  I  came  to  Cleveland,  the  offices 
of  the  Cleveland  Bureau  were  located,  and  now  are  located,  in 
a  single  room  at  No.  720,  The  Arcade,  Cleveland,  Ohio.  The 
Manager  of  the  Cleveland  Bureau  before  me  was  Fred  W.  Agnew. 
When  I  first  came  to  the  Cleveland  office,  the  following  were  the 
employes  of  that  office  and  their  respective  duties: 

(i)  Fred  W.  Agnew,  Bureau  Manager.  Mr.  Agnew 
familiarized  me  with  the  workings  of  the  office  for  the  first 
few  days  I  was  there,  then  was  given  a  position  as  telegraph 
operator  on  the  trunk  wire  from  New  York  to  Chicago  over 
which  is  transmitted  all  news  of  the  world,  except  that 
originating  in  the  State  of  Ohio.  His  duties  were  to  keep 
all  matter  coming  over  the  trunk  wire  and  to  send  from 
Cleveland  all  matter  originating  in  Cleveland  or  on  the  Ohio 
circuit,  which  joins  the  trunk  wire  at  Cleveland,  which,  in 
the  judgment  of  Mr.  Ward,  was  worth  transmitting  out  of 
Cleveland.  As  the  news  items  came  over  the  wire,  Agnew 
would  write  them  on  a  typewriter,  making  about  six  copies, 
which  were  then  distributed,  one  to  me,  one  to  the  Ohio 
operator,  who,  in  turn,  sent  it  out  to  the  papers  on  his  wire, 
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one  to  the  Cleveland  Leader,  one  to  the  Cleveland  News,  one 
to  a  Hungarian  paper,  and  the  other  to  the  office  files.  Mr. 
Agnew's  hours  of  duty  were  from  10  a.  m.  to  6  p.  m.  daily. 
My  hours  of  duty  were  from  8  a.  m.  to  4  p.  m. 

(2)  Edward  C.  Campbell,  who  was  employed  as  operator 
on  the  Ohio  State  wire; 

(3)  A  man  by  the  name  of  Phillips,  who  was  an  operator 
on  the  trunk  wire,  who,  however,  was  only  employed  for 
two  days  after  I  got  there,  when  he  was  relieved,  Agnew 
taking  his  place; 

(4)  Bradley  Smith,  an  office  boy; 

(5)  George  R.  Simmons,  operator  on  the  trunk  wire 
from  6  p.  M.  to  2  a.  m.  ; 

(6)  George  Hatti,  operator  on  the  trunk  wire  from  2 
a.  m.  to  10  A.  M. 

We  also  employed  B.  E.  Gushing  and  T.  J.  Thomas,  associated 
with  the  Cleveland  News.  The  first  time  that  I  learned  that 
B.  E.  Gushing  was  an  employe  of  the  International  News  Service, 
was  when  I  substituted  for  Agnew,  during  Agnew's  vacation  in 
the  summer  of  1916;  I  then  learned  for  the  first  time  that  Gush- 
ing was  employed  to  notify  the  Cleveland  Bureau  of  the  Inter- 
national News  Service  of  any  local  news,  promptly,  which  origi- 
nated in  Cleveland  or  vicinity,  and  which  came  to  him  or  to  the 
Cleveland  News,  and  which  the  Cleveland  News  would  naturally 
carry;  I  also  learned  at  this  time  from  Agnew  that  Mr.  Gushing 
occasionally  called  him  on  the  telephone  and  told  him  that  The 
Associated  Press  was  carrying  such  and  such  a  story.  While  I 
was  so  substituting  for  Agnew,  during  the  summer,  the  said 
Gushing  called  me  on  the  telephone  several  times  and  tipped 
me  off  to  certain  stories  which  had  come  into  the  offices  of  the 
Cleveland  News,  through  the  Associated  Press.  He  also,  of 
course,  gave  me  a  number  of  items  of  news  originating  in  Cleve- 
land and  vicinity.  At  that  time,  so  far  as  I  can  remember,  I 
did  not  send  over  the  wire  to  the  International  News  Service 
any  information  given  me  by  Gushing,  relative  to  Associated  Press 
stories. 
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After  I  became  Manager  of  the  Cleveland  Bureau  of  the 
International  News  Service,  when  I  was  tipped  off  that  the  A.  P. 
was  carrying  a  certain  story,  I  would  at  once  message  to  New 
York,  with  the  idea  of  getting  an  International  News  Service 
story  for  the  Cleveland  News,  and  for  my  Ohio  State  wire,  so 
that  I  could  legitimately  serve  our  own  subscribers  with  the  same 
story  that  the  A.  P.  had.  Gushing  never  read  me  the  A.  P.  story 
or  bulletin,  so  far  as  I  know ;  all  he  ever  gave  me  was  a  tip  as  to 
the  nature,  character  and  source  of  the  story.  It  was  up  to  us  to 
get  our  information,  then,  as  best  we  could.  With  but  two  ex- 
ceptions, which  I  will  refer  to  hereafter,  I  never  sent  out  to  any 
subscribers  or  takers  of  our  service,  but  only  to  the  New  York 
office  of  International  News  Service,  any  information  whatsoever 
as  to  these  tips.  Our  subscribers  never  got  the  story,  except  in 
the  two  instances  above  referred  to,  for  the  reason  that  my 
messages  were  never  cop'ied  by  any  operator  except  the  one  in 
the  New  York  office,  and  because  we  did  not  send  out  any  news 
other  than  our  own. 

The  two  exceptions  to  which  I  referred  above,  were  these: 

(i)  An  explosion  in  a  powder  plant  in  Peterboro,  Ont.,  took 
place,  and  I  put  it  on  the  wire  in  the  form  of  a  bulletin  such  as 
would  be  copied  by  all  clients.  In  this  case,  I  am  pretty  sure  I 
rewrote  this  bulletin  from  the  edition  of  a  newspaper,  and  did 
not  get  it  from  Gushing; 

(2)  The  other  instance,  above  referred  to,  was  the  story  of 
a  mine  cave-in  near  Birmingham,  Ala.  In  that  case,  Gushing 
called  me  up  and  said,  "Have  you  got  the  one  o'clock  edition  yet 
of  the  Cleveland  News?"  (The  office  boy  would  purchase,  as  soon 
as  issued,  each  edition  of  the  Cleveland  Press  on  the  street  and 
would  get  an  edition  of  the  Cleveland  News  from  the  Cleveland 
News  press  room  as  soon  as  it  was  issued,  and  would  rush  these 
editions  to  me  as  soon  as  possible.)  I  said  "No."  He  said, 
"When  it  comes  over,  you  will  find  an  account  of  a  mine  explo- 
sion out  in  Alabama."  I  asked  the  boy  why  he  had  not  brought 
to  me  the  one  o'clock  edition,  and  he  said  that  it  was  a  little 
Jate  and  not  out  yet.     I  told  him  to  watch  for  it  in  the  press 
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room  of  the  Cleveland  News  and  to  bring  it  to  me  at  once,  when 
he  got  it.  He  did  this,  and  I  found  a  story  carrying  a  Birming- 
ham, Ala.,  date  line,  in  which  it  said  that  there  had  been  a  mine 
explosion  near  there,  and  that  it  was  feared  that  many  were 
dead.  I  rewrote  the  story  from  the  published  paper,  placing  a 
Birmingham  date  line  on  it,  and  put  it  on  the  wire  as  a  bulletin. 
In  a  minute  or  two  I  was  sharply  reprimanded  by  a  message  from 
New  York,  signed  "B  F",  on  the  ground  that  it  was  not  my  busi- 
ness to  put  anything  on  the  wire,  as  news,  which  did  not  originate 
in  my  own  district. 

I  might  state  that  it  was  my  course  of  conduct  in  the  Cleve- 
land Bureau  of  the  International  News  Service  to  call  up  Mr. 
Cushing  at  the  Cleveland  News  whenever  a  flash,  bulletin  or  story 
of  importance  came  over  either  our  trunk  or  state  leased  wire  and 
inform  him  of  the  contents.  The  reason  why  I  would  call  Mr. 
Cushing  up  on  the  telephone  was  because  the  Cleveland  Bureau 
of  the  International  News  Service  was  in  another  building  than 
that  in  which  were  located  the  ofifiices  of  the  Cleveland  News,  and 
unless  I  called  him  up,  it  was  necessary  to  send  an  office  boy  with 
the  news  item,  which  was  slower, 

Frank  H.  Ward. 

Sworn  and  subscribed  to  before  me,  this  loth  day  of  January, 
1917. 

John  T.  Sturdevant,  Notary  Public. 


State  of  New  York)  gg. 
County  of  New  York) 

Frank  H.  Ward,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  98  Bender  Avenue  East,  Cleveland,  Ohio.  I 
am  the  manager  of  the  Cleveland  Bureau  of  International  News 
Service.  I  have  read  the  affidavit  of  Melville  E.  Stone,  verified 
January  3,  19 17,  and  the  affidavit  of  Fred  W.  Agnew,  verified 
December  28,  1916,  made  and  entitled  in  this  action,  and  am 
familiar  with  the  contents  thereof. 
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Referring  to  the  matters  set  forth  on  page  2-a  of  the  affidavit 
of  said  Agnew,  in  regard  to  the  sinking  of  the  Hospital  Ship 
Britannic,  the  facts  are  these:  When  I  first  saw  a  copy  of  the 
International  News  Service  report  which  was  sent  over  a  trunk 
wire  between  New  York  and  Chicago,  and  which  passed  through 
the  Cleveland  Bureau  office  and  through  my  hands,  which  referred 
to  the  ship  as  the  Britannia,  I  had  before  me  a  printed  and  pub- 
lished newspaper  containing  an  Associated  Press  despatch  which 
gave  the  name  of  the  ship  as  the  Britannic.  I  thereupon  caused  to 
be  sent  to  the  New  York  office  a  message  saying,  in  substance, 
that  the  Associated  Press  news  referred  to  the  ship  as  the  Britannic. 
I  received  no  message  about  this  matter  from  anybody  connected 
with  the  Associated  Press  or  the  Cleveland  News.  My  sole  in- 
formation was  the  published  story  in  a  newspaper  which  I  saw. 

Referring  to  page  3  of  the  Agnew  affidavit  and  the  matter 
therein  set  forth  in  relation  to  the  Adamson  Eight-Hour  Law,  the 
facts  are  that  a  news  despatch  came  over  the  trunk  wire  from  the 
Chicago  Bureau  of  the  International  News  Service,  with  a  date 
line  of  Kansas  City,  which,  in  substance,  stated  that  at  Kansas 
City  the  Adamson  Law  was  declared  constitutional  and  the  in- 
junction was  dismissed.  On  receiving  this  despatch  I  immediately 
called  up  Cushing  of  the  Cleveland  News  to  tell  him  its  contents 
so  that  the  Cleveland  News  could  issue  an  extra  or  special  edition 
if  they  chose.  Cushing  then  told  me  that  they  had  been  informed 
by  the  Associated  Press  that  the  Adamson  Law  had  been  held 
unconstitutional  instead  of  constitutional,  as  the  International 
News  Service  had  it.  I  immediately  sent  a  message  to  Mr.  Faris 
stating  that  the  Associated  Press  had  flashed  a  message  that  the 
Adamson  Law  had  been  held  to  be  unconstitutional.  Subsequently 
the  Chicago  office  of  the  International  News  Service  issued  a  de- 
spatch under  a  Kansas  City  date  line  that  the  Adamson  Law  had, 
in  fact,  been  held  to  be  unconstitutional. 

Referring  to  the  matter  at  the  top  of  page  4  of  Agnew's  affi- 
davit, relating  to  the  burning  of  the  steamer  Powhatan,  the  facts 
are  that  on  or  about  November  25,  1916,  Mr.  Cushing  telephoned 
me  and  said  that  the  Cleveland  News  had  a  bulletin  from  the 
Associated  Press,  in  substance  that  the  passenger  steamer  Pow- 
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hatan  had  caught  fire  and  had  sent  out  a  wireless  for  assistance, 
and  asked  me  if  I  could  furnish  him  with  the  International  News 
Service  story  of  the  same  event  in  time  for  the  first  edition  of 
the  Cleveland  News  which  goes  to  press  about  9  a.  m.  I  told 
him  that  this  story  had  not  been  filed  by  the  International  News 
Service,  by  its  Western  wire  as  yet,  but  that  I  would  have  them 
hurry  it  on  ahead  of  other  news.  I  then  sent  a  message  to  New 
York,  in  substance  advising  them  that  the  Associated  Press  had 
issued  a  bulletin  to  the  eflfect  that  the  steamer  Powhatan  was  afire 
oflF  Block  Island.  Within  a  short  time  thereafter  the  International 
News  Service  sent  out  the  bulletins  at  the  bottom  of  page  4  of 
said  affidavit,  which,  as  I  am  advised,  were  sent  out  by  them  from 
information  which  they  obtained  from  New  York  City  from  the 
offices  of  the  Company  owning  or  operating  the  Powhatan.  In 
this  connection  I  wish  to  point  out  that  the  Cleveland  News  takes 
the  entire  leased  wire  service  of  both  the  International  News 
Service  and  the  Associated  Press.  Mr.  Cushing  knew,  and  has 
known,  that  the  wire  service  of  the  International  News  Service 
is  faster  than  the  Associated  Press  wire  service  and  on  numerous 
occasions,  when  near  to  the  time  of  publishing  an  edition  of  the 
Cleveland  News,  and  when  he  has  received  some  partial  or  incom- 
plete story  from  the  Associated  Press,  he  has  called  me  up  and 
asked  me  to  hurry  to  him  the  full  report  of  the  event  of  the  Inter- 
national News  Service,  so  that  the  Cleveland  News  could  print  a 
full  and  detailed  story  of  the  particular  event  in  the  next  edition. 
It  not  infrequently  happens  that  owing  to  the  mass  of  material 
collected  for  distribution  at  the  New  York  office  of  the  Interna- 
tional News  Service,  a  particular  story  in  which  some  Western 
newspaper  may  be  interested,  will  not  come  over  the  wire  until 
it  has  been  preceded  by  other  stories  which  the  New  York  office 
may  think  of  more  importance.  For  this  reason  it  has  been  my 
custom  whenever  I  could  do  it,  to  accommodate  our  clients  when 
advised  of  their  wishes,  to  message  New  York  to  put  on  the  wire 
the  particular  story  in  which  they  are  interested,  first,  so  that  they 
might  have  the  advantage  of  publishing  it  as  early  as  they  wished 
to.  That  was  the  case  with  regard  to  the  story  of  the  burning 
of  the  steamer  Powhatan. 
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Referring  to  the  matter  in  Agnew's  affidavit  at  the  bottom  of 
page  8,  and  to  the  despatch  sent  by  me  to  the  New  York  office  of 
the  International  News  Service,  which  is  set  forth  at  the  top  of 
P«ige  9,  the  facts  are  to  the  best  of  my  recollection,  that  I  saw, 
prior  to  the  time  that  I  sent  said  message  to  New  York,  said 
despatch,  or  the  substance  thereof,  in  one  of  the  afternoon  papers 
then  printed  and  on  sale  in  Cleveland,  Ohio. 

Referring  to  page  12  of  the  Agnew  affidavit,  which  sets  forth 
certain  despatches  referring  to  a  mine  disaster  near  Birmingham, 
Alabama,  the  facts,  to  the  best  of  my  recollection,  are  that  on 
December  20,  19 16,  Gushing  called  me  up  on  the  telephone  and 
asked  me  if  I  had  yet  seen  an  edition  of  the  Cleveland  News,  which, 
he  stated,  contained  a  story  of  an  account  of  a  serious  mine  disaster 
in  Alabama.  I  then  told  my  office  boy  to  obtain  the  issue  of  the 
Cleveland  News  and  bring  it  to  me.  He  did  this  and  I  found  a 
story  containing  the  substance  of  the  matter  set  forth  on  page  12 
of  the  Agnew  affidavit.  I  then  rewrote  that  story  from  the  pub- 
lished paper  and  sent  it  out  to  the  clients  of  the  International  News 
Service,  over  the  wire.  Very  shortly  thereafter,  I  received  a  mes- 
sage and  instruction  from  the  New  York  office  of  the  International 
News  Service  that  I  must,  under  no  circumstances,  send  out  such 
a  bulletin  or  rewrite  news. 

Frank  H.  Ward. 

Sworn  to  before  me  this  loth  day  of  January,  1917. 

John  T.  Sturdevant,  Notary  Public. 


State  of  Ohio  Kg. 

County   of   Cuyahoga  ) 

Before  me,  Harry  L.  Deibel,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  E.  A.  Smiley,  who,  being 
first  duly  sworn,  says  that  he  was  for  upward  of  three  (3)  years 
in  the  employment  of  the  Cleveland  News,  which  receives  the 
wire  service  of  The  Associated  Press  and  the  International 
News  Service;  that  said  services  began  a  few  weeks  before 
March  25,  1913,  and  terminated  about  February  i,  1916,  when  he 
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resigned  to  engage  in  publicity  and  advertising  business ;  that  dur- 
ing the  term  of  said  employment  he  edited  telegraph  copy  of  both 
the  Associated  Press  and  International  News  Service ;  that  during 
this  time  the  affiant  and  B.  E.  Gushing,  telegraph  editor  of  the 
Cleveland  News,  worked  at  the  same  horse-shoe  shaped  desk  on  the 
14th  floor  of  the  Leader-News  Building  in  the  City  of  Cleveland, 
Ohio;  that  this  desk  was  about  twelve  (12)  feet  across  at  its  widest 
point,  and  that  any  one  sitting  at  any  point  of  this  desk  would  not 
be  over  twelve  (12)  to  fourteen  (14)  feet  distant  from  any  other 
person  sitting  at  said  desk;  that  at  said  desk  all  telegraph  and 
local  copy  which  goes  to  make  up  the  news  columns  of  the  Cleve- 
land News  was  edited ;  that  said  B.  E.  Cushing  always  talked  in  a 
high-pitched  voice,  which  carried  a  long  distance;  that  said  B.  E. 
Cushing,  besides  acting  as  telegraph  editor  during  this  time  also 
was  in  the  employ  of  The  Associated  Press  and  received  for  the 
latter  service  a  compensation  of  Ten  Dollars  ($10.00)  per  week; 
that  this  fact  is  known  to  affiant  because  he  was  told  it  by  said 
Cushing;  that  in  return  for  this  compensation  said  B.  E.  Cush- 
ing, besides  giving  to  The  Associated  Press  stories  originating  in 
Cleveland  and  surrounding  territory,  called  up  their  office  on  the 
telephone  when  some  story  of  great  importance  was  carried  on  the 
wires  of  the  International  News  Service  and  which  had  not  yet 
appeared  in  the  copy  sent  to  the  above  described  horse-shoe  desk  by 
The  Associated  Press  and  in  a  way  which  could  be  construed  as  a 
tip,  inquired  if  the  said  Associated  Press  knew  anything  about  the 
story ; 

Affiant  further  says  that  while  in  the  employ  of  the  Cleveland 
News  he,  at  the  request  of  said  B.  E.  Cushing,  protected  The 
A-Ssociated  Press  in  the  above  manner  during  the  hours  from  2  to 
6  p.  M.,  or  the  balance  of  the  time  during  which  the  day  wire  of 
The  Associated  Press  is  in  operation,  after  Cushing's  hours  were 
through ; 

Affiant  further  says  that  the  manner  in  which  the  tips  referred 
to  above  were  conveyed  to  The  Associated  Press  was  as  follows: 
When  an  item  of  news  came  in  on  the  International  News  Serv- 
ice report  that  was  not  contained  in  the  Associated  Press  report, 
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affiant  or  Gushing  would  call  up  the  Manager  of  The  Associated 

Press,  and  say,  for  example : 

"Hearst  says  forty  dead  in  New  York  shirt  waist  fire.    What  have 
you?" 

Affiant  further  says  that  he  distinctly  remembers  that  one  day, 
when  he  was  substituting  for  Gushing,  after  Gushing  had  quit  for 
the  day,  the  Cleveland  News  had  prepared  an  advance  to  issue 
instantly  an  extra  edition  immediately  upon  the  death  of  Pope 
Pius,  who  for  some  time  had  been  very  ill;  that  The  Associated 
Press  on  this  afternoon  carried  a  flash,  reading  "Pope  dead" ;  that 
on  this  information  the  Cleveland  News  issued  and  circulated  an 
extra  edition  announcing  the  death  of  the  Pope;  that  at  this  time 
and  for  some  time  afterward  the  International  News  Service  car- 
ried bulletins  declaring  the  Pope  was  sinking  rapidly  but  insisting 
he  was  still  alive.  When  the  rival  paper  of  the  Cleveland  News 
failed  to  issue  an  extra  edition  announcing  the  Pope's  death.  The 
Associated  Press  was  asked  by  affiant  whether  it  was  positive  that 
its  "death"  bulletin  was  absolutely  correct.  Some  time  after  this 
conversation  a  similar  conversation  was  held  between  affiant  and 
The  Associated  Press,  in  course  of  which  affiant  told  The  Asso- 
ciated Press,  in  reply  to  a  question:  "What  does  Hearst  say?", 
that  the  International  News  Service  insisted  the  Pope  was  still 
alive;  that  The  Associated  Press  at  that  time  said  to  affiant, 
"Hearst  has  good  connections  in  Rome."  As  a  matter  of  fact,  the 
International  News  Service  bulletin  was  correct  and  Pope  Pius 
did  not  die  until  early  the  next  morning,  Gleveland  time; 

Affiant  further  says  that  on  many  other  occasions  information 
as  to  the  nature  of  news  carried  on  the  International  News  Serv- 
ice wire  has  been  communicated  to  The  Associated  Press  by  Mr. 
Gushing  or  himself,  in  advance  of  publication  of  said  news  in  any 
edition  of  the  Cleveland  News,  but  owing  to  the  lapse  of  time  and 
the  pressure  of  other  duties  he  is  unable  to  recall  any  specific 
instances  at  this  time ; 

Affiant  further  says  that  as  compensation  for  his  services  to 
The  Associated  Press  he  received  from  the  said  B.  E.  Gushing 
Three  Dollars  ($3.00)  per  week;  that  the  said  B.  E.  Gushing 
informed  him  that  said  Three  Dollars  ($3.00)  was  a  part  of  the 
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Ten  Dollars  ($10.00)  received  each  week  by  the  said  B.  E.  Gush- 
ing from  the  Associated  Press; 

Affiant  further  says  that  in  the  summer  or  early  fall  of  191 5, 
when  he  relieved  B.  E.  Gushing  as  telegraph  editor,  while  the 
said  B.  E.  Gushing  was  on  his  annual  two  weeks'  vacation,  he 
received  from  the  Associated  Press  Ten  Dollars  ($10.00)  per 
week;  that  the  Ten  Dollars  ($10.00)  was  sent  up  to  him  from 
the  Associated  Press  offices  on  the  8th  floor  of  the  Leader-News 
Building,  in  an  envelope  and  that  it  was  in  currency ;  that  the 
envelopes  containing  the  said  Ten  Dollars  ($10.00)  on  each  of 
the  two  occasions  was  brought  to  him  by  a  boy  whom  he  knew 
and  recognized  as  an  Associated  Press  office  boy ; 

Affiant  further  says  that  at  the  time  he  resigned  from  the 
Cleveland  News,  on  or  about  February  i,  1916,  the  said  agree- 
ment between  the  Associated  Press  and  B.  E.  Gushing  was  still 
in  effect; 

Affiant  further  says  that  the  Associated  Press  during  the 
time  that  he  was  employed  on  the  Cleveland  News,  had  access  to 
the  proofs  of  copy  edited  and  headed  for  publication  in  the 
Cleveland  News;  that  said  privilege  enabled  the  Associated  Press 
to  see  such  proofs  before  the  news  contained  in  such  proofs  had 
been  published  in  the  Cleveland  News;  that  proofs  were  taken 
of  local  stories,  or  stories  originating  in  Gleveland  and  surround- 
ing territory;  of  telegraph  and  cable  stories  which  had  come  in 
over  the  International  News  Service  wires  and  of  telegraph  and 
cable  stories  which  had  come  in  over  the  Associated  Press  wires ; 

Affiant  further  says  that  he  recalls  that  when  Joe  Glass  was 
manager  of  the  Gleveland  Bureau  of  the  Associated  Press,  Glass 
frequently  came  to  the  desk  of  the  Managing  Editor  of  the 
Cleveland  News,  on  which  a  complete  file  of  all  proofs  of  articles 
for  publication  in  the  Cleveland  News  was  kept,  and  looked  over 
and  read  such  items  of  news  as  he  was  interested  in. 

Further  affiant  sayeth  not.  £   ^    Smiley 

Sworn  to  before  me  and  subscribed  in  my  presence  this  nth 
day  of  January,  1917. 

Harry  L.  Deibel,  Notary  Public. 


Associated  Press  vs.  International  News  Service. 
Defendant's  Affidavits — (Group  No.  2)   E.  A.  Smiley. 


State  of  Ohio,      )  gg . 
County  of  Cuyahoga.j 

Before  me,  Harry  L.  Deibel,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  E.  A.  SmilEY,  who,  be- 
ing first  duly  sworn,  says  that  he  was  for  upwards  of  three  years 
in  the  employment  of  the  Cleveland  News,  which  receives  the 
wire  service  of  the  Associated  Press  and  the  International  News 
Service ;  that  during  the  term  of  such  employment  he  edited  tele- 
graph copy  of  both  the  said  Associated  Press  and  International 
News  Service;  that  B.  E.  Cushing,  telegraph  editor  of  the  said 
Cleveland  News  also  acted  as  correspondent  for  the  Associated 
Press,  and  received  for  such  services  a  compensation  of  ten  dol- 
lars ($10.00)  per  week;  that  in  return  for  this  compensation, 
said  B.  E.  Cushing,  besides  giving  to  The  Associated  Press 
stories  originating  in  Cleveland  and  surrounding  territory,  called 
up  their  office  on  the  telephone  when  some  story  of  great  import- 
ance was  carried  on  the  wires  of  the  International  News  Service 
and  which  had  not  yet  appeared  in  the  copy  sent  to  the  telegraph 
desk  by  The  Associated  Press  and  in  a  way  which  might  be 
construed  as  a  tip,  inquired  if  they  knew  anything  about  said 
story ; 

Deponent  further  says  that  while  in  the  employ  of  the  Cleve- 
land News  he,  at  the  request  of  said  B.  E.  Cushing,  protected  The 
Associated  Press  in  the  above  manner  during  the  hours  2  to  6 
p.  M.,  or  the  balance  of  the  time  during  which  the  day  wire  of 
The  Associated  Press  is  in  operation  after  Cushing's  hours  are 
through. 

Deponent  further  says  that  as  compensation  for  the  above 
services,  he  received  from  the  said  B.  E.  Cushing  three  dollars 
($3.00)  per  week;  that  the  said  B.  E.  Cushing  informed  him  that 
said  three  dollars  ($3.00)  was  a  part  of  the  ten  dollars  ($10.00) 
received  each  week  by  the  said  B.  E.  Cushing  from  the  said  Asso- 
ciated Press. 

Deponent  further  says  that  he  tendered  his  resignation  to  the 
Cleveland  News  on  or  about  February  ist,  19 16,  and  at  the  time 
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of  the  termination  of  said  services,  the  agreement  of  The  Asso- 
ciated Press  and  B.  E.  Gushing  was  still  in  effect. 

Deponent  further  says  that  he  is  informed  and  believes  that 
said  agreement  betv^^een  said  B.  E.  Gushing  and  said  Associated 
Press  is  now  in  effect. 

Further  affiant  sayeth  not. 

E.  A.  Smii^y. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  nth 
day  of  Janaury,  191 7. 

Harry  L.  Deibel,  Notary  Public. 


State  of  Ohio,     J 
Gounty  of  Cuyahoga,) 

Before  me,  Walter  F.  Smith,  a  Notary  Public  in  and  for  said 
Gounty  and  State  personally  appeared  Benjamin  F.  Field  who, 
being  first  duly  sworn,  deposes  and  says: 

I  live  at  1676  Raven  wood  Ave.,  Lake  wood,  Guyahoga  Gounty, 
Ohio.  I  am  at  present  employed  by  The  S.  H.  Kleinman  Realty 
Go.,  315  Garfield  Building,  Gleveland,  Ohio,  as  Director  of  Adver- 
tising and  Publicity.  I  have  held  the  above  position  since  Sep- 
tember 6,  19 1 6,  at  which  time  I  resigned  as  Assistant  News  Editor 
of  The  Cleveland  News  to  accept  my  present  position. 

For  (4)  Four  years  or  more  prior  to  Sept.  6,  1916,  I  was 
continuously  in  the  service  of  the  Cleveland  News  which  receives 
the  wire  service  of  The  Associated  Press  and  The  International 
News  Service,  and  during  this  period  I  was  intimately  acquainted 
with  B.  E.  Gushing,  Telegraph  Editor  of  the  said  Cleveland  News; 
my  duties  as  Assistant  News  Editor  of  the  said  Cleveland  News 
consisted  of  copy  reading  at  the  Horseshoe-shape  desk  in  the 
Editorial  rooms  of  the  said  Cleveland  News  at  which  the  said 
B.  E.  Gushing  sat  and  edited  the  telegraphed  copy  coming  in  over 
the  wires  of  The  Associated  Press  and  The  International  News 
Service  and  the  making  up  in  the  composing  room  of  the  said 

lOI 


Associated  Press  vs.  International  News  Service. 

Defendant's  Affidavits — (Group  No.  2)  Benjamin  F.  Field. 

Cleveland  News  of  the  forms  from  which  pages  of  the  said 
Cleveland  News  were  printed. 

At  the  time  I  severed  my  connection  with  the  Cleveland  News 
said  B.  E.  Gushing  was,  besides,  being  upon  the  pay-roll  of  The 
Cleveland  News  as  Telegraph  Editor  spending  considerable  por- 
tion of  his  time  writing  and  rewriting  stories  for  the  Associated 
Press  and  very  frequently  said  B.  E.  Gushing  would  hand  me 
stories  which  he  had  just  finished  writing  and  request  me  to  send 
the^n  down  through  the  pneumatic  tubes  to  the  offices  of  The 
Associated  Press  on  the  8th  floor  of  the  Leader-News  Building. 

I  might  say  in  this  connection  that  pneumatic  tubes  had  been 
installed  between  the  Associated  Press  offices  on  the  8th  floor  of 
the  Leader-News  Building  and  the  Cleveland  News  Editorial 
Rooms  on  the  14th  floor  of  the  Leader-News  Building,  and  that 
the  upper  terminus  of  the  tubes  was  one  foot  from  Gushing's 
elbow. 

The  chair  which  I  occupied  at  the  said  horseshoe-shaped  desk, 
while  not  making  up  forms  in  the  composing  room,  was  next  to 
the  chair  occupied  by  the  said  B.  E.  Gushing  and  when  we  were 
both  seated  we  were  elbow  to  elbow. 

The  said  B.  E.  Gushing  was  paid  by  The  Associated  Press 
for  his  services  but  in  what  amount  I  do  not  know.  I  know 
this  to  be  a  fact  because  upon  one  occasion  I  opened  the  carrier 
which  came  up  from  the  Associated  Press  offices  in  the  pneumatic 
tube  to  Gushing's  elbow  and  took  from  it  an  envelope  and  handed 
it  to  the  said  B.  E.  Gushing.  At  that  time  the  said  B.  E.  Gushing 
tore  open  the  said  envelope  in  my  presence  and  took  from  it  some 
currency.     I  remarked  at  the  time: 

"I  wish  I  had  money  coming  from  all  directions  like  some  of  these 
fellows  around  here," 

or  words  to  that  effect. 

During  my  term  of  employment  on  the  said  Cleveland  News 
there  was  a  rule  put  into  effect  which  prevented  Associated  Press 
employes  from  going  into  the  composing  room  for  proofs  of  news, 
but  this  rule,  of  course,  did  not  apply  to  Gushing  in  his  capacity 
as  Telegraph  Editor  of  the  said  Cleveland  News.  It  was  Gushing's 
custom  to  make  frequent  trips  to  the  composing  room  to  get  the 
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proofs  just  before  the  closing  time  of  each  edition,  and  after 
getting  possession  of  the  proofs  he  busied  himself  at  his  type- 
writer writing  stories  from  the  said  proofs  for  the  Associated 
Press.  These  stories  were  placed  in  the  carrier  and  shot  down 
the  pneumatic  tube  by  the  aid  B.  E.  Gushing  to  the  Associated 
Press  offices. 

Several  times  daily  I  saw  the  said  B.  E.  Gushing  take  the 
receiver  from  the  hook  on  his  telephone,  ask  the  exchange  girl 
for  the  Associated  Press,  and  when  the  connection  was  made, 
say,  for  example : 

"Hearst  has  a  Bulletin  on  a  wreck  down  state.    Can  you  find  any- 
thing about  it  for  me?" 

Owing  to  the  lapse  of  time,  pressure  of  other  duties  and  the 
unimportance  I  attached  to  the  incidents  at  the  time,  I  am  unable 
at  this  time  to  recall  any  specific  instances. 

And  further  affiant  sayeth  not. 

Ben  J.  F.  FiEiJ>. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  12th 
day  of  January,  1917. 

W.  F.  Smith,  Notary  Public. 

State  of  Ohio    ) 
Gounty  of  Franklin  \ 

Before  me,  G.  H.  John,  a  Notary  Public  in  and  for  said  county 
and  state,  personally  appeared  Sam  B.  Anson,  who,  being  first 
duly  sworn,  says  that  from  May,  1912,  until  June,  1916,  he  was 
continuously  employed  on  the  Cleveland  Neivs  as  city  editor;  that 
from  about  April,  1913,  to  June,  1916,  he  sat  in  the  "slot"  in  the 
horse-shoe  desk  at  which  B.  E.  Gushing,  the  telegraph  editor  of 
the  said  Cleveland  News,  also  sat ;  that  during  this  time  said  Cleve- 
land News  received  the  full  leased  wire  service  of  International 
News  Service  and  the  full  service  of  the  Associated  Press;  that 
during  this  time  all  the  telegraph  news  received  by  the  Cleveland 
News  was  edited  at  said  horse-shoe  desk;  that  affiant  remembers 
numerous  occasions  generally  and  several  particular  occasions  on 
which  B.  E.  Gushing  communicated  by  telephone  or  otherwise  with 
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the  Associated  Press  office  in  the  same  building  and  advised  said 
Associated  Press  of  news  stories  furnished  by  International  News 
Service,  which  he  and  others  in  the  office  had  reason  to  believe  were 
not  in  the  possession  of  the  Associated  Press. 

Affiant  further  says  that  he,  the  affiant,  had  not  then  and  has 
not  now  any  feeling  but  that  this  practice  was  proper,  and  within 
the  rights  and  duties  of  the  Cleveland  News  as  a  member  of  the 
Associated  Press,  a  co-operative  association  of  newspapers.  The 
affiant  further  says  that  he  then  regarded,  and  does  now  regard, 
that  under  the  bylaws  of  the  Associated  Press,  to  which  the  Cleve- 
land News  must  have  subscribed  when  it  first  was  admitted  as  a 
member  of  the  Associated  Press,  said  B.  E.  Gushing  was  in  duty 
bound  to  furnish  the  Associated  Press  with  all  news  items,  what- 
ever their  source. 

Affiant  further  says  that  the  method  used  by  the  said  B.  E. 
Gushing  to  communicate  with  the  Associated  Press  when  Inter- 
national News  Service  was  carrying  a  story  which  had  not  yet 
appeared  in  the  Associated  Press  bulletins,  was  either 
by  the  telephone  or  by  the  pneumatic  tube  system  which  com- 
municated between  the  office  of  the  Cleveland  News  and  the  Asso- 
ciated Press  office;  that  when  said  Gushing  used  the  telephone  he 
would  call  up  the  Associated  Press  office  and  state,  for  example : 
"Hearst  is  carrying  such  and  such  a  story  out  of  such  and  such 
a  place.    What  have  you  got  on  it?" 

The  affiant  further  says  that  said  B,  E.  Gushing,  excepting  in 
the  intervals  when  said  Associated  Press  employed  a  day  reporter 
in  its  Gleveland  office,  was  understood  by  him  and  so  far  as  he 
knew  by  all  others  in  the  office,  to  be  the  accredited  day  corre- 
spondent of  the  said  Associated  Press. 

Affiant  further  says  that  at  the  present  time  and  since  August, 
1916,  he  has  been  the  publisher  of  the  Golumbus,  Ohio,  Monitor,  a 
daily  newspaper. 

Sam  B.  Anson. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  13th 
day  of  January,  1916. 

C.  H.  John,  Notary  Public. 
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State  oi^  Ohio      ) 
County  of   Cuyahoga 3      ' 

Before  me,  D.  W.  Jones,  a  Notary  Public  in  and  for  said  County 
and  State,  personally  appeared  Karl  Shimansky  who,  being  first 
duly  sworn,  deposes  and  says  that  he  was  for  nine  months  con- 
tinuously employed  by  the  Cleveland  News,  which  receives  the 
wire  service  of  the  Associated  Press  and  The  International  News 
Service;  that  the  term  of  such  employment  began  on  or  about 
Sept.  I,  1913  and  terminated  on  or  about  June  i,  1914;  that  during 
this  period  B.  E.  Cushing  was  telegraph  editor  of  the  said  Cleve- 
land News,  and  in  such  capacity  edited  copy  coming  in  over  the 
wires  of  both  the  Associated  Press  and  The  International  News 
Service. 

Affiant  further  says  that  from  about  February  i,  1914  to  June 
I,  1914  he,  affiant,  acted  as  assistant  telegraph  editor,  his  superior 
being  the  said  B.  E.  Cushing,  and  that  during  that  time  he,  affiant, 
sat  at  the  elbow  of  the  said  B.  E.  Cushing  at  a  horse-shoe  shaped 
desk  in  the  editorial  rooms  of  the  Cleveland  News  on  the  four- 
teenth floor  of  the  Leader-News  bldg. ;  that  during  that  period  the 
Associated  Press  had  offices  on  the  eighth  floor  of  the  Leader- 
News  bldg. 

Affidavit  further  says  that  the  said  B.  E.  Cushing  during  the 
above  mentioned  period,  frequently  called  up  the  Associated  Press 
on  the  telephone  when  a  news  item  of  great  importance  came  in 
over  the  wires  of  the  International  News  Service  and  had  not  yet 
appeared  in  the  manifold  sheet  sent  to  the  said  horse-shoe  shaped 
desk  by  the  said  Associated  Press,  and,  outHning  the  substance  of 
the  said  International  News  Service  item  to  the  said  Associated 
Press,  inquired  if  the  said  Associated  Press  "had  anything  on  it." 

Affiant  further  says  that  the  method  employed  by  the  said 
B.  E.  Cushing  in  tipping  off  the  said  Associated  Press  as  to  the 
contents  of  the  news  item  carried  on  the  wires  of  the  said  Inter- 
national News  Service  was  as  follows :  Said  B.  E.  Cushing  would 
say,  over  the  telephone  to  the  said  Associated  Press,  for  example : 

"Hearst  says  hundred  drowned  on  Steamer  Eastland,  turned  over 
in  Chicago  river.    What  have  you?" 
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Affiant  further  says  that  "Hearst"  was  the  nickname  for  the 
International  News  Service  used  by  employes  of  the  said  Cleve- 
land News; 

Affiant  further  says  that  because  of  the  lapse  of  time,  the  pres- 
sure of  other  duties,  and  the  unimportance  he  attached  to  inci- 
dents at  the  time,  he  is  unable,  at  this  time,  to  recall  any  specific 
instances  of  International  News  Service  tips  telephoned  to  the 
said  Associated  Press  by  the  said  B.  E.  Gushing. 

Affiant  further  says  that  he  is  at  present  employed  as  a  bond 
salesman  for  the  Bonbright-Herrick  Company,  Cuyahoga  build- 
ing, Cleveland,  Ohio. 

And  further  affiant  sayeth  not. 

Kari,  Shimansky. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  15th 
day  of  January,  1917. 

D.  W.  Jones,  Notary  Public. 


State  of  Ohio      ) 
County   of   Cuyahoga) 

Before  me,  Harry  L.  Deibel,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Edward  C.  Campbell,  who, 
being  first  duly  sworn,  says  that  he  was  informed  by  Fred  W. 
Agnew  personally  that  prior  to  his  late  employment  by  Inter- 
national News  Service,  said  Agnew  had  been  employed  by  The 
Associated  Press  at  Topeka,  Kansas,  Findlay,  Ohio,  Zanesville, 
Ohio,  Cleveland,  Ohio,  and  Chicago,  Illinois. 

Further,  Affiant  sayeth  not. 

Edward  C.  Campbell. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  12th 
day  of  January,  1917. 

Harry  L.  Deibel,  Notary  Public. 
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Statd  of  Ohio      { ,  . 
County   of   CuyahogaJ^^' 

Before  me,  Harry  L.  Deibel,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Edward  C.  Campbell, 
who,  being  first  duly  sworn,  says  that  for  upward  of  four  years 
past  he  had  been  continuously  in  the  employ  of  the  International 
News  Service  as  a  telegrapher  in  different  parts  of  the  United 
States;  that  since  May,  1916,  he  has  been  continuously  employed 
by  the  International  News  Service  as  a  telegrapher  in  Cleveland, 
Ohio,  office.  That  for  the  last  three  (3)  years  he  has  known 
Fred  W.  Agnew  through  communicating  with  him  over  the  tele- 
graph wire;  that  for  the  two  and  a  half  (2^)  years  past  he  has 
known  said  Agnew  personally.  That  in  May,  1916,  Affiant  was 
transferred  to  the  Cleveland,  Ohio  office  of  the  International 
News  Service  and  at  said  time  said  Agnew  was  manager 
of  said  office  and  continued  in  said  position  of  man- 
ager until  November  17,  1916.  That  about  the  latter  part  of 
October,  19 16,  Affiant  was  informed  by  said  Agnew  that  Agnew 
made  an  application  to  the  General  Manager  of  the  International 
News  Service  for  an  increase  in  salary,  and  that  said  application 
was  refused.  About  this  time  said  Agnew  began  to  express  a 
fear  that  he  was  losing  his  prestige  with  the  General  Management 
of  the  International  News  Service,  and  began  to  express  a  fear 
that  he  would  lose  his  position.  About  this  time  the  Management 
of  the  International  News  Service  also  took  under  consideration 
the  employment  of  another  telegrapher  at  the  Cleveland,  Ohio, 
office,  said  addition  to  the  force  would  eliminate  the  necessity  of 
said  Agnew  working  overtime,  and  would  thereby  cause  a  decrease 
in  his  earnings.  That  about  November  17,  1916,  said  Agnew  was 
demoted  from  his  position  as  manager  of  the  Cleveland  office, 
but,  at  his  own  request  was  retained  as  a  telegrapher.  The  facts 
above  set  forth  aroused  great  dissatisfaction  in  said  Agnew  and 
as  a  result  he  on  many  occasions  made  threats  to  Affiant  against 
the  International  News  Service.  Said  Agnew  stated  that  if  the 
International  News  Service  gave  him  a  "dirty  deal"  he  would 
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give  them  the  self -same  thing,  and  that  he  would  get  square  with 
them.  That  on  one  occasion  said  Agnew,  while  still  manager  of 
the  Cleveland  office,  stated  that  he  hoped  the  International  News 
Service  would  lose  every  client  it  had  and  that  he  was  not  going 
to  do  anything  more  for  them.  That  said  Agnew  on  many  occa- 
sions repeated  the  above  threat  in  different  forms,  stating  that  if 
the  International  News  Service  discharged  or  demoted  him  he 
would  "do  them  all  the  dirt"  he  could. 
Further,  Affiant  sayeth  not. 

Edward  C.  Campbei,!,. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  12th 
day  of  January,  191 7. 

Harry  L.  Deib^i,,  Notary  Public. 


State  of  Ohio,     | 
County  of  Cuyahoga, J     ' ' 

Before  me,  Harry  L.  Deibel,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  George  T.  Hattie,  who 
being  first  duly  sworn,  says  that  he  has  known  Fred  W.  Agnew 
for  the  last  ten  years;  that  in  November,  1916,  affiant  was  trans- 
ferred to  the  Cleveland  office  of  the  International  News  Service, 
of  which  office  said  Agnew  had  just  been  demoted  from  manager- 
ship and  was  then  working  as  a  telegrapher;  affiant  noticed  that 
said  Agnew  was  particularly  embittered  against  International  News 
Service  and  that  during  the  time  affiant  and  Agnew  were  in  the 
Cleveland  office  of  International  News  Service  said  Agnew  would 
fly  into  a  rage  at  the  slightest  annoyance.  Said  Agnew  stated  to 
affiant  that  he  had  a  grievance  against  Barry  Faris,  then  general 
news  manager  of  the  International  News  Service. 

Affiant  further  says  that  the  said  Fred  W.  Agnew  said  to  him 
a  few  days  before  he  quit  that  had  he  known  that  the  "early 
morning  trick,"  which  was  from  2  a.  m.  to  10  a.  m.,  was  to  be  dis- 
continued at  the  Cleveland  office  he  would  not  have  resigned  but 
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would  have  remained  on  the  job  so  as  to  secure  the  extra  time, 
from  7  to  10  A.  M. 

And  further  affiant  sayeth  not. 

George  T.  Hattie. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  12th 
day  of  January,  1917. 

Harry  L.  De;ibe;i„  Notary  Public. 


State  of  Ohio,     I  oe  • 
County  of  Cuyahoga,] 

Before  me  W.  R.  Walker,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Benjamin  E.  Cushing, 
who,  being  first  duly  sworn,  says  that  he  has  read  the  affidavit 
of  Fred  W.  Agnew,  herein,  verified  the  28th  day  of  December, 
1916,  and  that  he  is  the  Cushing  referred  to  in  said  affidavit; 
that  in  the  case  of  the  Adamson  Law  decision,  the  Associated 
Press  and  International  News  Service  carried  contradictory  reports 
and  he  notified  both  the  Associated  Press  and  International  News 
Service  of  the  conflict  and  asked  both  Services  to  verify  their 
stories,  so  as  to  avoid  having  the  News  print  a  story  containing 
incorrect  facts. 

Affiant  further  says  that  the  rules  of  the  Associated  Press 
prevented  the  News  from  printing  before  10:00  a.  m.  any  news 
item  carried  on  the  Associated  Press  wire ;  that  in  the  case  of  the 
sinking  of  the  "Powhatan,"  mentioned  in  said  affidavit  of  said 
Agnew,  affiant,  not  being  able  to  use  the  Associated  Press  story 
for  the  first  edition  of  the  News,  which  went  to  press  at  9  :oo  a.  m., 
asked  the  I.  N.  S.  if  it  could  furnish  a  story  about  the  "Powhatan" 
so  that  the  News  could  carry  the  story  in  the  first  edition. 

Affiant  further  says  that  to  the  best  of  his  recollection  he  in- 
quired of  the  International  News  Service  concerning  the  explo- 
sion in  the  Quaker  Oats  Plant  at  Peterboro,  Ont.,  on  December 
nth,  1916,  referred  to  in  the  affidavit  of  said  Agnew,  because  he 
considered  it  an  important  story  and  the  news  item  carried  by 
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the  Associated  Press  was  very  meager,  and  he  desired  a  more 
detailed  story  for  the  Home  Edition  of  the  News,  going  to  press 
at  12:25  p.  M. 

Affiant  further  says  that  during  the  time  he  had  an  arrange- 
ment for  supplying  news  to  the  International  News  Service  he 
seldom  volunteered  tips  to  the  Manager  of  the  Cleveland  Office 
of  the  International  News  Service,  and  that  there  were  periods  of 
days  and  weeks  at  a  time  during  which  he  would  not  furnish 
anything;  affiant  further  says  that  during  the  entire  period  of 
approximately  a  month,  covered  by  the  affidavit  of  said  Agnew, 
there  are  only  two  cases  where  he  can  definitely  remember  that 
such  information  originated  with  him. 

Further  affiant  sayeth  not. 

B.  E.  Gushing. 

Sworn  to  before  me  and  subscribed  in  my  presence,  this  15th 
day  of  January,  1917. 

W.  R.  Walker,  Notary  Public. 
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United  States  of  America, 
Southern  District  of  New  York, 
County  of  Onondaga, 
City  of  Syracuse. 

William  G.  Warnock,  being  duly  sworn,  deposes  and  says 
that  he  is  the  Bureau  Manager  for  Central  New  York  for  the 
International  News  Service,  defendant  herein,  and  resides  at  Syra- 
cuse, Onondaga  County,  New  York;  that  heretofore  and  on  May 
/th,  191 5,  on  the  day  that  the  Cunard  steamship  Lusitania  was  sunk 
in  British  waters,  the  International  News  Service  leased  wire  was 
connected  by  loop  into  the  Onondaga  County  Court  House  located 
at  Syracuse,  New  York,  and  that  the  Barnes-Roosevelt  trial  was 
then  on;  that  the  Associated  Press  leased  wire  was  also  looped 
into  the  Onondaga  County  Court  House  at  said  time ;  that  together 
with  other  telegraph  circuits  those  two  wires  were  located  in 
what  was  then  known  as  the  telegraph  room ;  that  said  room  was 
a  small  room  given  over  to  the  telegraph  companies  and  press 
associations  for  the  purpose  of  handling  the  news  of  the  afore- 
mentioned trial ;  that  the  instruments  of  the  Associated  Press  and 
of  the  International  News  Service  located  in  said  room  and 
located  upon  their  respective  circuits  were  placed  only  a  few  feet 
apart ;  that  both  press  associations  employed  their  own  telegraphers ; 
that  a  certain  Mr.  Wilson  operated  the  Associated  Press  instru- 
ment at  that  point  and  that  Mr.  V.  H.  Loomis  operated  the  Inter- 
national News  Service  instruments  at  that  point;  that  between 
2:30  and  3  o'clock  or  shortly  thereafter  on  said  day,  the  afore- 
mentioned Wilson  came  to  your  deponent  at  the  Herald  office 
in  said  city,  at  which  place  your  deponent  was  operating  the  Inter- 
national News  wire  and  that  there  then  ensued  a  conversation 
between  said  Wilson  and  your  deponent  concerning  the  sinking 
of  the  Lusitania.  The  Herald  was  served  at  the  time  by  both 
these  news  agencies  and  your  deponent,  feeling  that  the  Inter- 
national News  Service  report  of  the  disaster  had  been  much  in 
advance  of  the  Associated  Press  which  also  served  the  Herald, 
because  of  the  immediate  and  constant  demand  of  the  Editors 

III 


Associated  Press  vs.  International  News  Service. 
Defendant's  Affidavits — (Group  No.  3)  William  G.  Warnock. 

of  the  Herald  for  your  deponent's  copy  coupled  with  the  fact 
that  the  evening  edition  of  the  Herald  carried  the  International 
News  Service  report  of  the  disaster,  intimated  to  the  said  Wilson 
that  the  International  News  Service  seemed  to  have  beat  the 
Associated  Press  on  the  story  of  the  sinking;  that  said  Wilson 
replied  to  your  deponent  then  and  there  "Yes  I  was  in  the  tele- 
graph room  at  the  Court  House  and  heard  your  (The  International 
News  Service)  'flash',  and  the  start  of  the  story,  but  noticed 
that  there  was  nothing  coming  on  our  wire.    I  tipped  them  (The 

Associated  Press)  off  on  it  and  they  seemed  pretty  d glad 

to  get  the  tip".  That  said  Wilson  later  in  said  conversation  said 
to  your  deponent  in  words  or  substance  that  the  International  News 
Service  must  have  been  at  least  half  an  hour  ahead  of  the  Asso- 
ciated Press  on  the  story,  and  implied  that  his  tip  had  worked 
well.  Later  your  deponent  asked  Mr.  Loomis  heretofore  men- 
tioned whether  Wilson  had  heard  the  Lusitania  story  going  over 
our  wire  and  he  (Loomis)  stated  that  he  (Wilson)  had,  and  that 
he  (Loomis)  believed  that  Wilson  had  told  the  New  York  office 
of  the  Associated  Press  about  it.  Your  deponent  further  says 
that  about  the  same  time  and  during  the  said  Mr.  Wilson's  stay 
in  Syracuse,  an  explosion  occurred  which  at  first  reports  indicated 
that  many  persons  had  been  killed  in  Solvay;  that  your  deponent 
was  handling  said  story  over  the  International  News  Service  leased 
wire  and  that  said  Wilson  came  into  your  deponent's  room.  That 
said  Wilson  said  in  words  or  substance  to  your  deponent  that  he 
(Wilson)  wondered  if  the  Associated  Press  had  anything  on  that 
(Meaning  the  Solvay  explosion  story).  That  said  Wilson  imme- 
diately left  your  deponent's  room  and  that  your  deponent  learned 
later  that  the  Associated  Press  had  been  covered  on  the  story 
shortly  after  said  Wilson  left  your  deponent's  office.  That  there- 
after said  Wilson  stated  to  your  deponent  that  it  was  his  duty  to 
see  that  the  interests  of  the  Associated  Press  were  looked  after 
in  the  matter,  and  that  he  (Wilson)  had  attended  to  it. 

Wii,UAM  G.  Warnock. 

Subscribed  to  before  me  this  nth  day  of  January,  1917. 

H.  F.  DiERKEs,  Comsr.  of  Deeds. 
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Sta'TE  of  Ohio    K^ 
County  of  Summit)     * 

Before  me,  D.  H.  Holloway,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Henry  E.  Leary,  who 
being  first  duly  sworn  says  that  he  has  been  a  press  telegrapher 
for  the  last  twelve  years  and  that  during  said  time  he  has  worked 
the  wires  of  the  Associated  Press,  International  News  Service, 
United  Press,  and  Afternoon  Press  Association;  that  from  June 
25,  1905,  until  some  time  in  the  year  191 1  affiant  worked  for  the 
Associated  Press  as  a  press  telegrapher  continuously,  with  the 
exception  of  three  months ;  that  during  the  above  time  affiant 
worked  eleven  months  at  Titusville,  Pa.;  that  from  August  i, 
1906  to  September  21,  1906,  affiant  worked  as  a  vacation  relief 
man  on  the  Associated  Press  news  wires  at  Springfield,  Ohio, 
Piqua,  Zanesville,  and  Norwalk,  Ohio;  that  on  September  21, 
1906  affiant  located  permanently  at  Canton,  Ohio,  as  an  Associated 
Press  operator  on  the  Canton  Repository;  that  on  March  28,  1908, 
he  was  transferred  to  Akron,  Ohio,  where  he 'worked  as  an  Asso- 
ciated Press  operator  on  the  Beacon  Journal  until  the  Saturday 
before  Easter,  1910,  when  affiant  resigned  and  did  no  news  tele- 
graph work  until  about  January  12,  1913,  when  he  was  again 
employed  in  the  Columbus,  Ohio  Bureau  of  the  Associated  Press, 
where  he  worked  as  telegrapher  until  Saturday  night  before  Labor 
Day,  191 5,  when  he  went  to  Newark,  Ohio,  as  an  Associated  Press 
telegrapher  on  the  Newark  Advocate,  where  he  remained  until 
February  28,  1916. 

Affiant  further  says  that  during  the  time  of  his  above  described 
services  as  Associated  Press  telegraph  operator  it  was  customary 
for  messages  to  come  over  the  Associated  Press  wires  stating, 
"The  opposition  has  such  and  such  a  story  out  of  such  and  such 
a  place."  That  the  above  described  messages  originated  at  Detroit, 
Cleveland,  Columbus,  Pittsburgh  and  many  other  points.  In  fact 
it  was  customary  for  an  Associated  Press  office  which  discovered 
that  the  opposition  was  carrying  a  story  which  the  Associated  Press 
was  not  carrying  to  notify  the  Associated  Press  headquarters,  or 
any  of  its  branch  offices  which  might  be  able  to  follow  up  the 
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tip.  Affiant  further  says  that  these  tips  were  considered  to  be 
of  such  importance  that  any  Associated  Press  operator  wishing 
to  send  such  a  tip  was  authorized  by  the  rules  of  the  Associated 
Press  to  break  in  on  the  middle  of  any  news  item.  The  operator 
having  such  a  tip  would  promptly  signal,  "95"  over  the  wire,  and 
this  indicated  that  according  to  the  rules  of  the  Associated  Press 
the  sender  had  a  message  entitled  to  precedence  over  any  other 
message  whatsoever.  That  on  many  occasions  affiant  recalls  that 
Associated  Press  operators  at  two  or  more  different  points  on 
the  Associated  Press  wires  would  contend  for  the  circuit  at  the 
same  time  in  an  endeavor  to  inform  the  A.  P.  headquarters  or 
the  point  of  origin  of  the  story  that  the  opposition  was  carrying 
a  news  item  which  had  not  appeared  as  yet  on  the  A.  P.  wires. 

Affiant  further  says  that  while  employed  as  Associated  Press 
operator  on  the  Newark,  Ohio  Advocate,  he  followed  this  pro- 
cedure himself  and  secured  and  sent  out  news  tips  which  had  not 
as  yet  appeared  on  the  Associated  Press  wire,  and  affiant  states 
that  in  sending  ou,t  said  tips  he  was  performing  what  he  con- 
sidered to  be  his  duty  to  the  Associated  Press,  and  what  the  Asso- 
ciated Press  expected  of  him. 

Affiant  further  states  that  Associated  Press  operators  are 
instructed  verbally  and  by  means  of  printed  rules  and  regulations 
that  they  are  supposed  to  transmit  over  the  A.  P.  wires  to  the 
A.  P.  headquarters  any  and  all  news  which  may  come  into  their 
possession,  and  during  all  the  period  of  his  employment  by  the 
Associated  Press  he  never  heard  that  this  news  was  supposed  to 
exclude  news  furnished  by  International  News  Service  or  any  other 
news  agency. 

Further  affiant  sayeth  not. 

HSNRY  E.  Leary. 

Sworn  to  and  subscribed  in  my  presence  this  13th  day  of 
January,  191 7. 

D.  H.  H0U.0WAY,  Notary  Public. 
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State  and  County  of  New  York:  ss. 

Kent  R.  Cochran,  being  duly  sworn,  deposes  and  says : 

I  reside  at  No.  12 19  Connecticut  Avenue,  N.  W.,  Washington, 
D.  C. 

I  am  at  present  employed  by  the  Pacific  News  Service,  as  its 
Washington  correspondent,  with  an  office  at  No.  11 12  Munsey 
Building,  Washington,  D.  C.  I  have  been  employed  by  the  Pacific 
News  Service  since  March,  191 5.  Prior  to  the  time  I  entered 
the  employ  of  the  Pacific  News  Service,  I  was  employed,  for 
about  a  year,  as  Manager  of  the  branch  office  of  the  Western 
Union  Telegraph  Company,  located  in  the  offices  of  the  San 
Francisco  Call. 

While  acting  as  Manager  of  the  Western  Union  branch  office, 
during  the  year  1914-1915,  my  office  was  in  the  editorial  rooms 
of  the  San  Francisco  Call  &  Post.  The  San  Francisco  Call 
&  Post  was  a  member  of  The  Associated  Press  and  took  its  news 
service;  that  news  service  came  over  a  wire  and  was  received  in 
the  editorial  rooms  aforesaid  by  an  Associated  Press  operator, 
who  would,  as  the  messages  came  in,  write  them  on  a  typewriter, 
from  whence  they  went  to  a  member  of  the  editorial  staff  of  that 
paper. 

The  desk  at  which  the  Associated  Press  operator  received  his 
dispatches  was  directly  opposite  to  my  desk  and  we  were  located 
within  a  few  feet  of  each  other;  he  could  hear  my  instrument 
working  and  I  could  hear  his.  I  could  read  his  messages  and  he 
could  read  mine.  During  a  period  of  about  two  months,  in  the 
spring  or  summer  of  1914,  I  first  witnessed  the  tipping  off  to  the 
Associated  Press  by  their  operator,  Mr.  C.  E.  Cox,  who,  as  1 
have  stated  before,  was  stationed  in  the  same  small  office  where 
I  was  located. 

During  the  period  of  time  to  which  I  have  just  referred,  there 
was  a  direct  wire  between  the  Chicago  Bureau  of  the  International 
News  Service  and  the  office  of  the  Los  Angeles  Herald,  in  the 
City  of  Los  Angeles,  Cal.,  over  which  wire  the  International 
News  Service  transmitted  news  reports  to  the  Los  Angeles  Herald. 
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At  the  same  time,  there  was  a  Western  Union  wire  between  the 
office  of  the  Los  Angeles  Herald  and  the  office  of  the  San  Fran- 
cisco Call,  over  which  the  important  parts  of  the  International 
News  Service  report  were  sent  to  the  San  Francisco  Call,  for  its 
use.  I  received  these  news  messages  and  understood,  and  the 
Associated  Press  operator  in  the  Call  office,  adjoining  my  desk, 
also  understood,  that  it  was  news  service  furnished  by  the  Inter- 
national News  Service.  As  I  received  this  International  News 
Service  report,  I  type-wrote  the  same  and  caused  it  to  be  delivered 
to  the  editor  of  the  San  Francisco  Call  &  Post.  Frequently,  when 
an  important  International  News  Service  story  came  over  the 
wire  to  me,  I  mentioned  the  fact  to  Cox,  either  voluntarily  or  in 
response  to  a  question  from  him  as  to  what  the  story  was,  and 
Cox  immediately  sent  the  substance  of  the  International  News 
Service  story  over  the  Associated  Press  wire  to  the  western  head- 
quarters of  The  Associated  Press,  in  Chicago,  and  it  was  also 
received  at  the  offices  of  The  Associated  Press  at  Denver  and 
San  Francisco.  I  heard  him  do  this  frequently.  These  tips 
which  Mr.  Cox  would  send  out  to  the  Chicago  office  of  The  Asso- 
ciated Press  were,  in  fact,  sent  out  by  him  prior  to  the  time  when 
any  edition  of  the  San  Francisco  Call  &  Post  had  been  published. 

Mr.  Cox  resigned  his  position  as  Associated  Press  operator 
some  time  during  the  summer  of  1914,  and  his  position  was  taken 
by  H.  S.  Muggeridge.  He  continued  to  frequently  receive  from 
me  and  to  send  out  in  the  same  manner  I  have  above  described, 
International  News  Service  news,  to  the  Central  Offices  of  The 
Associated  Press. 

Some  one,  in  the  fall  of  1914,  informed  Mr.  Coblentz,  who 
was  then  Managing  Editor  of  the  Call  &  Post,  that  The  Associated 
Press  was  receiving  tips  as  to  exclusive  items  of  news  furnished 
by  the  International  News  Service,  which  had  emanated  from 
the  Associated  Press  operator  in  the  Call  &  Post  office.  Mr.  Cob- 
lentz sent  for  me  and  asked  me  what  I  knew  about  it.  As  tele- 
graphers usually  stand  together,  and  there  is  more  or  less  of  a 
fraternal  feeling  among  them,  I  felt  that  I  wanted  to  do  what  I 
could  to  protect  Muggeridge,  because  I  was  afraid  that  he  might 
lose  his  job  if  the  thing  were  discovered  and  I  told  Mr.  Coblentz, 
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for  this  reason,  that  I  knew  nothing  about  his  taking  and  sending 
out  International  News  Service  matter. 

I  at  once  told  Mr.  Muggeridge,  however,  of  my  interview  with 
Mr.  Coblentz,  and  told  him  that  he  ought  to  at  once  discontinue 
this  practice.  Muggeridge  told  me  that  he  would  do  so  and  I 
supposed  that  he  had.  I  was  not  thereafter  aware  that  he  was 
sending  out  tips  to  The  Associated  Press  on  International  News 
Service  matter  until  sometime  later  Mr.  Coblentz  again  came  to 
me  and,  at  the  same  time,  questioned  Muggeridge  as  to  whether 
Muggeridge  had  been  sending  out  this  matter  in  the  manner  above 
described.  Muggeridge  denied  that  he  had  sent  out  to  The  Asso- 
ciated Press  any  tips  on  International  News  Service  news  and  I 
also  denied  it  and  I  was  sincere  in  my  denial,  because  I  believed 
that  Muggeridge,  after  promising  to  stop  sending  out  this  mate- 
rial, had,  in  fact,  done  so.  Two  or  three  days  later,  the  office  boy 
came  into  the  room  where  Muggeridge  and  I  were  at  our  desks, 
and  told  us  that  Mr.  Kellogg,  publisher  of  the  newspaper,  wanted 
to  see  us  both  in  his  private  office.  We  went  in  there  and  Mr. 
Coblentz  was  present.  Mr.  Kellogg  asked  me  if  I  had  the  day 
before  received  a  certain  story  relating  to  sporting  events,  and  I 
answered  that  I  had.  This  story  had  come  in  from  the  Inter- 
national News  Service,  over  the  wire  between  the  Herald  and 
Call-Post  offices,  and  had  been  received  by  me.  Mr.  Kellogg 
then  asked  Mr.  Muggeridge  if  he  had  tipped  the  story  off  to  the 
Chicago  office  of  The  Associated  Press.  Muggeridge  denied  that 
he  had  done  so.  A  few  minutes  later  and  as  soon  as  we  get  back 
to  our  office,  Mr.  Muggeridge  told  me  that  he  had,  in  fact,  tipped 
off  the  Associated  Press  to  the  story  above  referred  to  and  he 
then  told  me  for  the  first  time,  and  that  was  the  first  time  I  knew 
it,  that  he  had  not,  in  fact,  discontinued  the  practice  that  he  had 
previously  promised  me  he  would  do.  Both  he  and  Mr.  Cox,  his 
predecessor,  told  me  that  the  reason  they  tipped  the  Associated 
Press  off  to  International  News  Service  stories  was  that  the 
stories  so  tipped,  were  credited  to  their  record  and  counted  in 
their  advancement  by  The  Associated  Press. 

In  every  instance  where  either  Cox  or  Muggeridge  sent  out  a 
tip  to  The  Associated  Press  offices  that  the  International  News 
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Service  was  carrying  a  certain  story,  Cox  or  Muggeridge  would 
receive  in  a  short  time  thereafter,  from  the  central  office  of  The 
Associated  Press,  a  story  basically  identical  with  the  International 
News  Service  story  which  had  previously  been  tipped  off  to  them. 
Upon  receiving  such  story,  they  would  at  once  typewrite  it  and 
deliver  it  to  the  editor  of  the  Call  &  Post,  as  a  part  of  the  regular 
Associated  Press  press  report.  These  stories,  of  course,  would 
bear  no  indication  that  they  had  originated  with  the  International 
News  Service,  and  no  credit  would  be  given  to  the  International 
News  Service. 

A  "tip",  in  news  service  parlance,  means  a  despatch  containing, 
in  a  brief  manner,  the  substance  of  the  nature  and  character  of  a 
story  and  is  frequently  accompanied  by  an  indication  as  to  its 
point  of  origin. 

In  some  of  the  instances  referred  to  in  this  affidavit,  the  mat- 
ter sent  out  by  Cox  and  Muggeridge  to  The  Associated  Press, 
was  more  than  a  tip,  as  defined  above,  and  was  such  an  extended 
report  of  the  matter  that  the  Associated  Press  could  write  the 
story  and  send  it  out  over  their  wires  from  the  tip  itself,  and 
without  making  any  independent  inquiry  or  ascertaining  any 
additional  facts. 

Kent  R.  Cochran. 

Sworn  to  before  me  this  13th  day  of  January,  1917. 

John  T.  Sturdevant,  Notary  Public. 


State  of  New  York,) 
County  of  New  York,)     ' 

Victor  H.  Loomis,  being  duly  sworn,  deposes  and  says : 

I  reside  at  No.  5  East  Eighth  Street,  New  York  City. 

In  the  month  of  May,  191 5,  I  was  employed  as  a  telegrapher 
by  the  International  News  Service  and  as  such  was  stationed, 
during  the  time  hereinafter  mentioned,  in  the  Supreme  Court 
House  in  the  City  of  Syracuse,  State  of  New  York,  in  order  to 
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report  from  one  of  the  Court  rooms  in  said  Court  House  the 
trial  of  the  libel  suit  brought  by  William  Barnes  against  Theo- 
dore Roosevelt,  which  was  then  being  tried  before  the  Supreme 
Court  in  said  Court  room. 

The  International  News  Service  had  a  direct  wire  into  an 
gnteroom  adjoining  said  Court  room.  My  telegraph  instruments, 
by  which  I  could  send  and  receive  messages,  were  on  a  table  in 
this  anteroom.     I  was  using  both  a  silent  and  a  loud  sounder. 

The  loud  sounder  is  a  part  of  the  ordinary  telegraph  outfit, 
and  its  clicks  can  be  heard  by  any  one  of  ordinary  hearing.  The 
silent  sounder  is  attached  by  wire  to  the  instrument,  and  is 
intended  to  be  held  in  contact  with  the  ear.  It  acts  as  does  a 
telephone  receiver,  and  cannot  be  heard  when  held  to  the  ear  by 
any  one  except  the  person  receiving  the  message. 

The  reason  I  used  the  loud  sounder  was  because  I  am  slightly 
deaf,  and  it  is  very  difficult  for  me  to  hear  a  silent  sounder  at 
times. 

The  Associated  Press  also  had  a  direct  wire  into  said  anteroom, 
from  which  one  E.  F.  Wilson,  an  employe  of  The  Associated 
Press,  was  reporting  said  trial.  He,  Hke  myself,  had  his  tele- 
graph instruments  on  a  table.  Mr.  Wilson  was  using  nothing  but 
a  silent  sounder.  Mr.  Wilson's  instrument  was  approximately 
and  not  more  than  ten  feet  from  my  instrument.  A  telegraph 
instrument  in  operation  with  a  loud  sounder  can  easily  be  heard 
by  a  person  of  average  hearing  at  a  greater  distance  than  ten  feet. 

While  the  trial  was  in  progress,  and  on  May  19 15,  a  bul- 
letin came  over  the  International  News  Service  wire,  at  a  time 
when  the  instrument  was  connected  with  the  loud  sounder,  stat- 
ing in  effect  that  the  Cunard  liner  Lusitania  had  been  torpedoed 
and  giving  some  of  the  details  of  that  catastrophe  obtainable  at 
that  time.  I  am  informed  that  the  bulletin  aforesaid  had  been 
preceded  by  a  flash  briefly  outlining  the  fact  that  the  Lusitania 
had  been  torpedoed,  but  at  the  time  this  flash  was  received,  which 
was  shortly  before  the  bulletin  was  received,  I  was  not  in  the 
room,  to  the  best  of  my  recollection,  although  my  instrument  was 
then  connected  with  the  loud  sounder.  The  clicking  of  my  instru- 
ment, connected  as  it  was  with  the  loud  sounder,  could  readily 

119 


Associated  Press  vs.  international  News  Service. 

Defendant's  Affidavits — (Group  No.  3)  Carlyle  E.  Cox. 

be  heard  at  the  table  on  which  The  Associated  Press  instrument 
was  located. 

Shortly  thereafter,  I  was  informed  by  Mr.  W.  G.  Warnock, 
who  was  also  a  telegraph  operator  employed  by  the  International 
News  Service  and  who  was  employed  on  the  day  wire  of  that 
service  in  an  office  in  the  Herald  Building  in  Syracuse,  N.  Y., 
that  Mr.  Wilson,  the  operator  of  The  Associated  Press,  had  said 
to  him,  Warnock,  in  substance  and  effect,  that  it  was  possible  to 
get  the  news  from  the  opposition  wire,  meaning  by  "opposition" 
the  International  News  Service  wire.  This  conversation  with 
Mr.  Warnock,  which  I  have  just  detailed,  arose  in  connection 
with  Mr.  Warnock's  statement  to  me  that  Wilson  had  said  to 
him  that  it  was  possible  for  anyone  who  had  been  in  the  ante- 
room where  the  instruments  were  located  to  take  the  Inter- 
national News  Service  material  as  it  came  over  the  wire,  because 
of  the  loud  sounder. 

V.  H.  LooMis. 

Sworn  and  subscribed  to  before  me,  this  12th  day  of  January, 
1917. 

Harry  H.  Van  Aken,  Notary  Public. 


State  of  New  York,| 
County  of  New  York, J 

Carlyle  E.  Cox,  being  duly  sworn,  deposes  and  says: 

I  reside  at  the  Metropole  Hotel,  St.  Louis,  Mo.  I  am  at 
present  employed  by  the  International  News  Service  as  a  tele- 
graph operator  in  the  City  of  St.  Louis,  with  offices  at  No.  902 
Star  Building.  My  duties  are  to  receive  from  the  International 
News  Service  its  day  news  report,  make  copies  of  the  same,  and 
to  deliver  the  same  as  received  to  the  telegraph  editor  of  the 
St.  Louis  Star,  a  newspaper  which  receives  the  International 
News  Service  report. 

I  have  been  in  the  employment  of  the  International  News 
Service  since  about  October,  19 14. 
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In  the  spring  of  1914,  I  was  employed  by  The  Associated 
Press  as  a  telegraph  operator,  and  my  office  was  in  the  editorial 
rooms  of  the  San  Francisco  Call  and  Post  at  San  Francisco,  Cal. 
I  was  employed  at  this  time  as  a  telegraph  operator,  and  my  duties 
were  to  receive  over  the  wire  the  news  report  of  The  Associated 
Press,  to  make  a  typewritten  copy  thereof,  and  deliver  the  same 
to  the  telegraph  editor  of  the  San  Francisco  Call  and  Post. 

That  paper  at  this  time  also  received  the  news  service  emanat- 
ing from  the  International  News  Service,  and  such  service  came 
in  over  the  telegraph  wire  and  was  received  by  Kent  R.  Cochran, 
a  telegraph  operator  then  in  the  employ  of  the  Western  Union 
Telegraph  Company,  that  being  the  company  over  whose  wires 
the  telegraph  messages  came,  and  Mr.  Cochran,  after  receiving 
such  news  report,  typewrote  the  same  and  delivered  it,  as  I  did 
my  report,  to  the  telegraph  operator  of  the  San  Francisco  Call 
and  Post. 

Mr.  Cochran's  desk,  at  which  he  received  his  despatches,  was 
located  within  a  few  feet  of  mine,  and  I  could  hear  his  instru- 
ment working,  and  he  could  hear  mine.  Likewise,  I  could  read 
his  messages,  and  he  could  read  mine. 

The  wire  over  which  I  received  The  Associated  Press  des- 
patches was  a  direct  trunk  wire  between  the  office  of  The  Asso- 
ciated Press  in  Chicago  and  San  Francisco  and  ran  through  and 
served  newspapers  in  the  Cities  of  Des  Moines,  Iowa,  Omaha, 
Neb.,  Denver,  Colo.,  Salt  Lake  City,  Utah,  and  Reno,  Nev. 

I  remember  on  one  occasion  that  Mr.  Cochran  received  over 
his  wire  a  despatch  emanating  from  the  International  News  Ser- 
vice or  its  correspondents,  which  related  to  the  death  of  one 
Weyerhauser,  who  was  popularly  referred  to  on  the  Pacific  coast 
as  the  "Lumber  King",  and  a  man  reputed  to  be  worth  many 
millions  of  dollars.  The  despatch  which  Mr.  Cochran  received 
stated  in  substance,  as  nearly  as  I  can  recall  it,  that  the  said 
Weyerhauser  had  died  at  some  point  near  Los  Angeles.  This 
story  was  of  unusual  interest  to  newspapers  throughout  the 
country,  and  particularly  to  newspapers  in  the  vicinity  of  St.  Paul 
and  Minneapolis,  where  the  said  Weyerhauser  lived.  It  was  also 
of  interest  to  financial  circles  throughout  the  country. 
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As  soon  as  this  story  came  in  over  the  wire  to  Mr.  Cochran, 
he  turned  to  me  and  asked  me  if  I  had  received  any  story  about 
the  death  of  Weyerhauser  from  the  Associated  Press,  and  said 
•that  he  had  just  received  it.  I  told  him  that  I  had  not  yet  received 
any  such  story,  and  as  soon  as  Mr.  Cochran  had  finished  writing 
out  the  despatch  and  had  gone  into  the  other  room  to  take  it  to 
the  telegraph  editor,  I  at  once  messaged  the  San  Francisco  Bureau 
of  The  Associated  Press  that  Weyerhauser  was  dead,  and  they, 
of  course,  understood  from  what  source  I  had  obtained  this  infor- 
mation, as  it  was  the  only  source  open  to  me,  to  wit,  the  Inter- 
national News  Service  despatches.  Within  a  couple  of  minutes 
thereafter.  The  Associated  Press  sent  a  flash  that  Weyerhauser 
was  dead,  and  a  few  minutes  after  that,  sent  a  bulletin  emanating 
from  Los  Angeles,  briefly  stating  the  circumstances  of  his  death. 
Los  Angeles  was  not  on  my  wire,  and  evidently  upon  receipt  of 
my  tip,  the  San  Francisco  bureau  messaged  the  Los  Angeles 
bureau,  which  thereupon  got  the  story.  The  bulletins  which  were 
transmitted  to  me  came  directly  from  the  San  Francisco  office  and 
not  from  the  Los  Angeles  office,  which  my  instrument  had  no 
connection  with. 

A  short  time  prior  to  the  event  which  I  have  just  mentioned, 
I  saw  a  notice  or  bulletin  on  the  bulletin  board  of  the  San  Fran- 
cisco bureau  of  The  Associated  Press,  stating,  in  substance,  that 
the  orders  of  Mr.  Stone,  the  general  manager  of  The  Associated 
Press,  were  that  any  time  that  a  news  story  of  any  importance 
broke  and  came  to  the  attention  of  the  operators  and  employes  of 
The  Associated  Press,  and  when  it  appeared  to  them  that  the  news 
department  of  the  Associated  Press  was  not  getting  the  story  on 
the  wires  quickly,  that  they  should  promptly  tip  oflf  the  news 
department  of  the  Associated  Press  at  the  nearest  bureau  office, 
so  that  the  story  could  be  promptly  handled  by  The  Associated 
Press.  This  bulletin,  to  which  I  have  above  referred,  further 
stated  that  any  tips  so  sent  out  would  be  credited  to  the  operator 
sending  the  same,  and  would  count  in  his  advancement. 

I  assumed  that  in  promptly  sending  out  the  tip  of  the  Weyer- 
hauser story  above  referred  to,  that  this  enterprise  on  my  part 
would  be  credited  to  my  record.    Whether  it  actually  was  or  not, 
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I  do  not  know.  In  the  spring  of  1914,  I  resigned  as  an  employe 
of  The  Associated  Press,  as  my  nerves  had  gone  to  pieces  from 
overwork,  and  I  wanted  to  rest. 

At  various  times  during  the  last  ten  or  twelve  years,  I  have« 
worked  for  The  Associated  Press,  and  I  have  times  without 
number  known  of  passages  going  over  the  wires  of  The  Asso- 
ciated Press  between  one  bureau  and  another,  and  between  the 
head  office  and  some  local  bureau  of  The  Associated  Press,  to  the 
eflEect  that  opposition  news  services  were  carrying  a  certain 
story,  which  meant  that  the  bureau  notified  should  promptly  get 
the  story  on  the  wire,  so  that  The  Associated  Press  could  serve 
its  own  members  and  subscribers. 

Carlyle  E.  Cox. 

Sworn  and  subscribed  to  before  me,  this  i6th  day  of  January, 

1917. 

John  T.  Sturdevant,  Notary  Public. 
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State  and  County  of  New  York:  ss. 

Edward  R.  Sartwell,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  1904  Second  Street,  N.  E.,  Washington,  ,D.  C, 
and  I  am  at  present  in  the  employment  of  the  International  News 
Service  and  have  been  so  employed  since  December,  191 5.  During 
the  time  I  have  been  in  the  employment  of  the  International 
News  Service,  I  have  been  a  reporter  and  editor,  attached  to  the 
Washington  Bureau. 

From  January,  19 10,  to  May,  19 12,  I  was  employed  by  the 
United  Press  Association,  as  reporter  and  editor  at  the  Bureaus 
of  that  Association  located  in  the  Cities  of  New  York,  Chicago 
and  Washington. 

From  May,  191 2,  until  December,  191 5,  I  was  employed  by 
the  Associated  Press,  as  an  editor  and  reporter  in  its  Washington 
office.  During  the  time  aforesaid  that  I  was  connected  with,  and 
employed  by  the  United  Press  Association  and  The  Associated 
Press,  it  was  a  custom  of  both  to  make  such  use  as  they  could 
of  matters  of  news,  and  information,  carried  by  other  news  serv- 
ices, including  the  International  News  Service.  Both  editors  of 
the  United  Press  and  The  Associated  Press  were  either  expressly 
instructed  (or,  without  such  express  instructions,  understood  that 
their  duty  was)  to  carefully  watch  for  any  matters  of  news  carried 
by  other  press  associations  which  were  not  carried  by  the  asso- 
ciation in  question,  and,  upon  the  appearance  of  such  matter,  to 
at  once  message  the  headquarters  office  of  the  association,  or  the 
bureau  or  correspondent  in  whose  territory  the  story  originated, 
the  nature  of  such  opposition  story,  so  as  to  tip  off  the  fact  that 
such  a  story  existed  and  to  enable  them  to  get  it.  Very  frequently, 
these  tips  sent  out  were  sufficiently  complete  as  to  the  nature  and 
character  of  the  story  and  its  point  of  origin  to  enable  the  central 
office  of  the  association  to  whom  the  tip  was  sent  to  re-write 
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the  information,  and  then  send  it  out  over  its  own  wires  to  its 
own  customers,  as  its  own  bulletin,  without  making  an  independent 
investigation. 

On  receipt  of  such  tips,  the  central  office  of  the  organization 
to  whom  they  were  addressed  did,  very  frequently,  sent  out  the 
story  to  which  it  had  been  tipped  off,  very  promptly,  in  order 
to  get  to  its  subscribers  the  story  for  publication. 

While  I  was  in  the  employment  of  the  United  Press  Asso- 
ciation, its  employees  used  code  words  to  designate  the  oppo- 
sition services  which  were  carrying  matter  which  the  United  Press 
did  not  have.  For  instance,  the  code  word  "Appleton's"  was  used 
to  designate  an  Associated  Press  despatch,  and  the  word  "Hender- 
son's" was  used  to  designate  a  despatch  which  had  originated  with 
the  Hearst  news  service  and  subsequently  with  the  National  News 
Association,  which  later  was  merged  with  the  International  News 
Service  into  the  corporation  which  is  the  defendant  in  this  action. 
These  words  prefaced  the  despatch  which  was  sent  by  the 
employees  of  the  United  Press  to  the  central  office,  in  order  to 
indicate  to  the  central  office  what  organization  was  carrying  the 
story  which  it  was  desired  to  obtain. 

After  I  left  the  United  Press  and  went  with  The  Associated 
Press,  in  notifying  the  central  office  of  any  stories  carried  by  the 
International  News  Service  which  the  Associated  Press  did  not 
have,  we  would  message  the  head  office  of  The  Associated  Press 
and  generally  preface  the  message  with  the  words  "Opposition 
says",  and  then  follow  with  the  message  itself.  Invariably,  after 
such  a  message  was  sent  out,  The  Associated  Press  would  come 
back  with  a  bulletin  or  story,  covering  the  event  as  to  which  they 
had  been  tipped  off  and,  in  many  instances,  the  tip  which  was 
sent  them  was  sufficiently  complete  in  character  to  enable  them 
to  write  a  bulletin  from  it  and  send  it  out  without  making  any 
independent  investigation  as  to  the  story  itself. 

While  I  was  in  the  Washington  Bureau  of  The  Associated 
Press,  it  was  the  custom  of  the  employees  of  that  bureau  to 
obtain,  as  soon  as  they  were  printed,  the  various  newspapers 
published  and  circulated  in  the  City  of  Washington,  among  others, 
the  Washington  Herald,  a  newspaper  which  at  that  time  was  a 
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subscriber  to  the  news  service  of  the  International  News  Service, 
or  its  predecessor,  the  National  News  Association ;  and  the  Wash- 
ington Times,  which  was  a  subscriber  to  the  news  service  of  the 
United  Press. 

Both  these  papers  were  carefully  read  by  the  staff  and  such 
items  of  news  taken  therefrom,  although  not  originating  with 
the  Associated  Press,  and  were  re-written,  and  sent  out  to  the 
members  of  The  Associated  Press,  whenever  the  stories  were  of 
sufficient  importance,  in  the  judgment  of  the  employees  of  the 
Washington  Bureau  of  The  Associated  Press,  to  warrant  their 
being  sent  out. 

During  the  entire  time  I  was  in  the  Washington  Bureau  of 
The  Associated  Press,  messages  were  constantly  going  and  coming 
over  the  trunk  wires  which  ran  through  the  Washington  office 
from  various  Associated  Press  Bureaus  and  correspondents  in 
various  States  of  the  United  States  to  the  Central  Office  at  New 
York,  and  vice  versa,  notifying  the  central  office  that  "Opposition" 
was  carrying  such  and  such  a  story  and  thereafter  bulletins  and 
matters  of  news  would  come  back  from  the  Central  Office,  directed 
to  the  various  bureaus  of  The  Associated  Press,  containing  the 
story,  or  a  bulletin  thereof,  as  to  which  the  Central  Office  had 
been  tipped  off  in  this  manner. 

Edward  R.  Sartwei^l. 

Sworn  to  before  me  this  15  day  of  January,  1917. 

John  T.  Sturdsvant,  Notary  Public. 


State  and  County  of  New  York:  ss. 

Wiluam  M.  Baskervill,  being  duly  sworn,  deposes  and  says : 

I  reside  at  No.  114  West  94th  Street,  Borough  of  Manhattan, 
City  of  New  York,  and  I  am  at  present  employed  on  the  New 
York  Evening  Journal  in  the  capacity  of  Assistant  City  Editor, 
and  have  been  so  employed  since  on  or  about  December,  19 15. 
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Commencing  on  or  about  May  11,  191 1,  and  extending  to 
December,  1914,  I  was  employed  by  The  Associated  Press  in  the 
following  capacities : 

From  entering  the  service,  I  was  employed  in  the  Atlanta 
office  under  Superintendent  Paul  Cooles,  as  Night  Pony  Editor; 
about  six  months  later,  I  became  Assistant  Night  Manager,  and 
a  little  later,  Night  Manager  of  the  Atlanta  office  of  The  Asso- 
ciated Press,  under  Superintendent  Robert  T.  Small,  and  still 
later,  I  became  News  Editor  of  the  entire  Southern  Divion  of 
The  Associated  Press,  with  headquarters  in  Atlanta.  The  latter 
position  I  occupied  for  nearly  a  year. 

My  duties,  as  Assistant  Night  Editor,  and  subsequently  as 
Night  Editor,  as  above  outlined,  were  to  see  that  the  employees 
of  that  office  properly  and  promptly  sent  out  to  the  Associated 
Press  members  the  news  delivered  to  the  Atlanta  office,  and  also 
to  see  that  news  originating  in  Atlanta  and  vicinity  and  in  my 
district,  was  sent  out  to  the  trunk  lines  of  The  Associated  Press, 
which  took  the  news  throughout  the  country.  In  this  capacity  I, 
of  course,  saw  all  of  the  incoming  and  outgoing  reports  and 
matters  of  news. 

After  I  became  news  editor  of  the  Southern  Division,  I  had 
direct  supervision  under  Superintendent  Small  of  all  the  news 
in  the  Southern  Division,  this  division,  roughly,  being  bounded  on 
the  south  by  Florida  and  Texas  and  on  the  north  by  Washington, 
D.  C,  and  Oklahoma.  In  this  latter  capacity,  I  also  saw  and  had 
delivered  to  me  matters  of  news  coming  in  and  going  out  of  said 
district,  and  I  became  thoroughly  familiar  with  the  course  and 
practice  of  the  Associated  Press  in  both  the  procurement  and 
distribution  of  its  news. 

During  the  entire  period  of  time,  as  aforesaid,  that  I  was  em- 
ployed by,  and  connected  with.  The  Associated  Press,  the  complain- 
ant frequently  sent  out  from  its  Atlanta  office  stories  and  items  of 
news  which  had  appeared  in  the  Atlanta  Georgian,  a  newspaper 
which  at  that  time  did  not  take  any  Associated  Press  service. 
For  instance,  in  the  case  of  an  important  item  of  news  occurring 
somewhere  in  the  Southern  Division,  above  mentioned,  which  was 
reported   in  the  Atlanta   Georgian  ahead   of  the   other  Atlanta 
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papers,  or  ahead  of  the  Associated  Press'  correspondents,  we 
would  take  that  story  and  rewrite  it  and  sent  it  out  on  the  Asso- 
ciated Press  leased  wire  to  the  various  parts  of  the  country  and 
to  our  members  in  the  Southern  territory.  This  was  a  common 
and  invariable  practice  unless  there  was  some  obvious  reason  for 
doubting  the  authenticity  of  the  story. 

In  the  case,  however,  of  an  item  of  news  of  unusual  import- 
ance appearing  in  the  Atlanta  Georgian,  or  in  any  other  Southern 
paper,  other  than  an  Associated  Press  paper,  and  which  originated 
outside  of  such  Southern  territory,  or  abroad,  we  would  imme- 
diately, as  soon  as  we  learned  of  the  existence  of  said  article, 
transmit  by  telegraph,  to  the  main  office  of  The  Associated  Press 
in  New  York,  a  tip,  giving  the  point  of  origin  and  the  nature  of 
the  story,  and  would  indicate  the  news  service  which  had  sent  out 
the  story,  in  the  manner  following: 

During  the  early  part  of  my  service  with  the  Associated  Press, 
we  used  the  word  "opposition"  to  indicate  any  news  service  other 
than  that  of  The  Associated  Press,  for  instance,  if  an  item  of 
news  appeared  in  a  paper,  other  than  a  paper  of  a  member  of 
The  Associated  Press,  which  item  had  not  been  received  in 
Atlanta  on  the  wires  of  the  Associated  Press,  we  would  at  once 
message  the  main  office  in  New  York  that  the  "opposition"  was 
carrying  the  story,  describing  it  briefly.  Later  on,  The  Asso- 
ciated Press  adopted  a  code  system  and  as  a  part  thereof,  adopted 
a  code  word  for  "Hearst"  which  was  to  be  used  in  indicating  to 
The  Associated  Press,  in  New  York,  that  the  International  News 
Service,  or  some  Hearst  newspaper,  was  carrying  a  particular 
story  which  The  Associated  Press  did  not  have,  or  which  our 
bureau  had  not,  to  that  time,  received  from  The  Associated  Press. 
The  practice  above  described  was  in  constant  operation  during  the 
time  that  I  was  connected  with  The  Associated  Press,  and  is  a 
common  and  well  recognized  newspaper  and  news  service 
practice. 

During  all  of  the  time  aforesaid,  when  I  was  connected  with 
The  Associated  Press,  it  likewise  frequently  happened  that  mes- 
sages would  come  to  the  main  office,  as  well  as  the  headquarters 
of  the  Central  Division,  at  Chicago,  and  the  Western  Division, 
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at  San  Francisco,  notifying  our  bureau  that  the  "opposition"  news 
services  and  the  International  News  Service  were  carrying  stories 
originating  in  my  territory,  and,  in  that  connection,  would,  when 
referring  to  the  Hearst  papers,  or  the  International  News  Ser- 
vice, use  the  code  word  to  which  I  have  above  referred.  On 
receipt  of  such  messages,  I  would,  as  soon  as  I  could,  obtain  the 
story  referred  to  in  the  tip  sent  to  me,  and  as  soon  as  obtained, 
sent  it  out  to  the  Associated  Press  members.  It  has  always  been 
the  practice,  and  it  is  part  of  the  duties  of  a  local  or  district  bureau 
manager,  to  promptly  advise  his  headquarters  whenever  an  oppo- 
sition service  is  carrying  a  story  which  is  of  unusual  interest  and 
which  the  bureau  office  has  not  yet  received.  This  is  to  prevent, 
if  possible,  one  news  service  from  being  beaten  too  badly  by 
another. 

It  has  been,  to  my  knowledge,  the  universal  custom  among 
newspaper  men,  and  among  news  services,  to  utilize  the  facts 
which  are  set  forth  in  any  published  story,  to  rewrite  that  story, 
if  they  see  fit,  and  to  send  it  out  to  whom,  and  as  they  see  fit. 

The  source  of  any  items  rewritten  from  opposition  papers  was 
absolutely  ignored,  that  is  to  say,  if  an  article  should  appear  in  the 
Atlanta  Georgian,  accompanied  by  a  notice  that  it  had  been 
received  through  the  Internatoinal  News  Service,  no  reference  to 
that  fact  would  be  made  in  the  story,  as  subsequently  rewritten 
and  sent  out  by  the  Associated  Press  to  its  members. 

During  the  period  commencing  in  or  about  the  early  part  of 
the  summer  of  1914,  and  ending  in  the  late  summer  of  1914,  I 
acted  as  Bureau  Manager  of  the  Louisville,  Ky.,  office  of  The 
Associated  Press,  as  well  as  News  Editor  of  the  Southern  Divi- 
sion. During  this  period,  I  had  my  headquarters  in  Louisville, 
Ky.  The  Louisville,  Ky.,  bureau  office  was,  at  that  time,  on  the 
main  trunk  line  of  The  Associated  Press,  running  from  New 
York  and  Washington  to  Chicago.  All  messages  and  items  of 
news  between  those  points  went  over  that  wire  and  were  copied 
in  my  office  in  accordance  with  the  general  order  of  the  General 
Manager  of  The  Associated  Press,  Mr.  Melville  E.  Stone.  Dur- 
ing this  time,  I  saw  and  read  some  messages  which  came  over  that 
wire  and  which  originated  either  at  the  western  or  the  eastern 
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end,  to  the  effect  that  opposition  news  services,  or  the  Inter- 
national News  Service,  were  carrying  certain  stories.  These 
messages  would  never  mention  the  International  News  Service  by 
that  name.  The  code  word  to  which  I  have  above  referred  was 
always  used  to  indicate  the  International  News  Service  as  the 
source  of  the  story  to  which  the  message  referred.  After  this 
time,  I  went  to  Washington,  D.  C,  as  News  Editor  of  the  South- 
ern Division,  and,  in  that  connection,  also  to  make  arrangements 
to  start  anew  in  the  wire  division.  This  involved  a  re-routeing  of 
the  wires  in  the  Southern  Division,  which  was  under  my  juris- 
diction, as  described  above.  While  I  was  at  Washington,  occa- 
sionally code  messages  of  the  character  above  described  came 
over  the  trunk  line  into  Washington,  in  the  same  manner,  which 
messages  I  read. 

As  I  said  before,  I  left  the  Associated  Press'  service  in 
December,  1914,  having  been  granted  an  indefinite  leave  of 
absence,  so  that  I  could  go  to  Europe,  with  the  understanding 
that  I  should  take  my  own  chance  of  an  opening  when  I  returned. 
I  came  back  about  the  first  day  of  April,  191 5,  and  went  with  the 
Evening  Journal  a  few  days  thereafter. 

W.  M.  Baskervill. 

Sworn  to  before  me  this  12  day  of  January,  191 7. 

John  T.  Sturdevant,  Notary  Public. 


State  of  New  York| 
County  of  New  York j  ^^ ' 

William  Schwinger,  being  duly  sworn,  deposes  and  says : 
I  reside  in  Chicago,  111.,  and  am  temporarily  sojourning  at  the 
Broadway  Central  Hotel,  New  York  City.     I  am  employed  by 
Thomson  &  McKinnon,  stock  brokers,  Chicago. 

I  was  employed  by  the  Associated  Press,  as  a  telegrapher  in 
the  Chicago  office  of  the  Associated  Press,  located  in  the  Western 
Union  Telegraph  Building,  in  Chicago,  commencing  in  the  latter 
part  of  August,  19 16,  and  ending  the  latter  part  of  September, 
1916. 
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During  the  time  that  I  was  employed  by  the  Associated  Press, 
my  duties  were  transmitting  and  receiving  news  over  a  telegraph 
circuit,  which  was  a  trunk  wire  between  Chicago,  Milwaukee, 
St.  Paul  and  Minneapolis.  The  news  copy  which  I  sent  out  was 
delivered  to  me  by  the  office  boy  and  the  messages  which  I 
received  I  would  make  mimeographic  copies  of  on  the  typewriter, 
and  deliver  them  to  the  office  boy,  who  in  turn  would  deliver 
them  to  the  editor  in  charge,  Mr.  Herbert  Spencer,  who  was  my 
superior  officer. 

During  the  time  I  was  so  employed,  which  was  about  a  month, 
on  several  occasions  I  sent  out,  in  the  regular  course  of  my  duties, 
articles  of  news  which  had  previously  been  published  by  the 
Chicago  Examiner  and  the  Chicago  Herald,  and  which  had  been 
rewritten  by  H.  L.  Remick,  an  editor  of  the  Associated  Press. 
These  articles  so  written  and  sent  out  by  me  were  sent  out  to 
members  of  the  Associated  Press  on  my  wire,  namely :  newspapers 
in  Minneapolis,  St.  Paul  and  elsewhere. 

The  Chicago  Examiner  is  not  a  member  of  the  Associated 
Press,  nor  does  it  receive  its  news  service. 

The  articles  of  news  to  which  I  have  referred  and  which  I 
sent  out,  were  items  of  news  which  the  Associated  Press  had  not 
received  from  its  correspondents,  to  the  best  of  my  belief.  There 
is  one  incident  which  I  remember  particularly.  On  this  occasion 
I  received  for  transmission  a  story  which  had  been  rewritten  from 
articles  published  both  in  the  Herald  and  the  Examiner.  The 
copy  which  came  to  me  contained  a  notation  that  it  had  been 
rewritten  from  the  articles  appearing  in  both  newspapers,  had 
been  approved  by  the  editor  in  chief  and  subsequently  by  the  wire 
editor.  This  story  combined  in  one  article  the  important  features 
of  the  Herald  story  and  the  important  features  of  the  Examiner 
story,  and  went  out  in  that  form  to  the  clients  of  the  Associated 
Press,  on  my  wire,  and  went  out  as  an  Associated  Press  news 
despatch,  without  any  indication  as  to  its  origin. 

WiLUAM  Schwinger. 

Sworn  to  before  me  this  12th  day  of  January,  1917. 

John  T.  Sturdevant,  Notary  Public. 
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State  and  County  of  New  York :  ss. 

Fred  Harvey,  being  duly  sworn,  deposes  and  says : 

I  reside  at  427  St.  Johns  Place,  Borough  of  Brooklyn,  New 
York  City.  I  am  at  present  employed  as  a  re-write  man  on  the 
staff  of  the  N.  Y.  Evening  Journal,  and  have  been  so  employed 
in  that  capacity,  continuously  for  the  two  months  last  past. 

I  was  employed,  about  six  years  and  eight  months  ago,  in  the 
New  York  offices  of  The  Associated  Press. 

I  was  first  employed  by  The  Associated  Press  in  the  capacity 
of  a  re-write  man  and  subsequently  was  put  in  charge  of  a  wire 
service  which  was  known  as  the  "Early  Morning  Up-State 
Wire". 

When  I  was  in  charge  of  the  Up-State  wire  of  The  Associated 
Press,  I  frequently  took  stories  which  had  appeared  in  the  Nezv 
York  Morning  Sun,  revised  or  re-wrote  fifty  or  a  hundred  words 
of  the  first  part  of  the  story,  commonly  called  the  "lead"  and 
pasted  up  the  rest  of  the  story  to  the  revised  "lead",  and  then 
transmitted  the  same  on  the  wire  to  the  up-state  (New  York) 
clients  and  customers  of  The  Associated  Press. 

The  stories  which  I  obtained  and  transmitted,  as  stated,  were 
substantially  the  stories  which  I  took  from  the  Sun,  excepting 
for  a  change  in  the  "lead",  as  described  above. 

The  stories  which  I  obtained  and  transmitted,  as  stated  above, 
were  frequently  exclusive  stories  of  the  New  York  Sun,  being 
stories  furnished  to  the  New  York  Sun  by  a  service  known  as 
the  "Laflfan  Bureau",  which  was  controlled  by  The  New  York 
Sun. 

I  frequently  took  these  exclusive  stories,  very  often  consisting 
of  special  cables  to  the  Laflfan  Bureau,  revised  them,  as  stated 
above,  and  transmitted  them  as  Associated  Press  matter  to  the 
clients  and  customers  of  that  association. 

These  stories  were  transmitted  over  the  special  wires  of  The 
Associated  Press. 

The  original  "copy"  of  the  stories  so  transmitted  was  sent, 
as  a  matter  of  routine  office  regulation,  to  the  Superintendent  of 
the  local  office  of  The  Associated  Press. 
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The  matter  described  above  was  sent  out  by  me  continuously, 
"copy"  of  it  being  sent  to  the  local  Superintendent  of  the  Asso- 
ciated Press,  with  the  knowledge  of  the  local  Superintendent, 
and  I  never  received  any  order  or  direction  to  discontinue  this 
practice. 

The  Superintendent  in  charge  of  the  local  office  of  The  Asso- 
ciated Press,  at  the  time  of  the  transmissions  set  forth  above, 
was  one  Thompson,  whose  first  name  I  do  not  now  remember. 

Fred  Harvey. 

Sworn  to  before  me  this  12th  day  of  January,  1917. 

J.  A.  Brashears,  Notary  Public. 

State  ge  New  YoRK,|gg. 
County  of  New  York,  J 

John  M.  Fletcher,  being  duly  sworn,  deposes  and  says: 

I  reside  at  No.  20  Morningside  Avenue,  New  York  City. 
I  am  a  telegrapher  employed  by  the  International  News  Service, 
and  have  been  employed  in  that  capacity  since  February,   1916. 

In  the  latter  part  of  1914  and  the  early  part  of  1915,  I  was 
employed  as  utility  man  by  The  Associated  Press,  with  offices 
in  the  Healey  Building,  at  Atlanta,  Ga.,  and  was  subject  to  the 
direction  and  control  of  C.  J.  King,  Division  Traffic  Chief, 
Atlanta,  Ga. 

I  have  frequently  seen  editors  of  The  Associated  Press 
employed  in  said  office  rewriting  from  copies  of  the  Atlanta 
Georgian  items  of  news  therein  contained,  and  using  the  contents 
thereof  for  their  pony  service.  The  matter  so  rewritten  was  there- 
after sent  out  by  The  Associated  Press  to  their  members  and 
subscribers  as  Associated  Press  news  despatches,  and  some  of 
such  matter  was  matter  received  by  the  Atlanta  Georgian  from  the 
International  News  Service. 

John  M.  Fletcher. 

Svvorn  and  subscribed  to  before  me,  this  13  day  of  January, 
1917. 

G.  BachtelER,  Notary  Public. 
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State  of  Illinois) 
County  of  Cook,    y^' 

Homer  V.  Hogan,  being  first  duly  sworn  on  oath  deposes  and 
says  that  for  several  years  prior  to  December,  191 2,  this  affiant 
was  employed  in  various  capacities  by  the  office  of  the  Associated 
Press,  located  in  the  City  of  Chicago,  County  of  Cook  and  State 
of  Illinois;  that  such  office  while  located  in  said  City,  treated  as 
local  news  all  items  of  interest  arising  in  suburbs,  towns  and 
smaller  municipalities  within  a  radius  of  approximately  sixty  to 
one  hundred  miles  from  the  City  of  Chicago;  that  during  a  part 
of  the  time  that  this  affiant  was  employed  as  aforesaid,  this  affiant 
was  employed  upon  the  local  desk,  so-called,  and  also  was  in 
charge  during  the  night  at  various  times  of  the  north  wire  and 
the  pony  wire,  etc. 

This  affiant  further  states  that  while  he  was  on  the  local 
desk,  it  was  a  part  of  this  affiant's  duty,  and  he  did  obtain  copies 
of  all  of  the  papers  published  in  the  afternoon  or  during  the  day 
time  in  the  City  of  Chicago,  County  of  Cook  and  State  of  Illinois ; 
that  among  such  papers  was  one  called  the  Chicago  American 
which  was  commonly  known  and  designated  as  a  Hearst  paper, 
and  was  for  a  part  of  the  time  known  as  Hearst's  Chicago  Amer- 
ican. 

This  affiant  further  states  that  the  said  Chicago  American 
or  Hearst's  Chicago  American  was  not  during  the  time  that  this 
affiant  was  so  employed  by  the  Associated  Press  a  member  of  such 
Associated  Press,  did  not  receive  its  news  therefrom,  nor  vol- 
untarily furnish  the  Associated  Press  with  news  which  it  ob- 
tained; that  this  affiant  in  the  course  of  the  duties  on  the  local 
desk,  had  an  office  in  the  building  of  the  Chicago  Daily  News, 
and  from  such  Chicago  Daily  News  this  affiant  obtained  proofs 
of  the  issues  to  be  published  by  the  said  Chicago  Daily  News 
and  obtained  from  the  Chicago  Daily  Journal,  another  daily  news- 
paper, proofs  of  its  issues,  and  from  the  Chicago  Evening  Post, 
another  Chicago  daily  newspaper,  proofs  of  its  issues,  all  of  which 
said  papers  were  members  of  the  Associated  Press ;  that  in  addition 
thereto  it  was  a  part  of  this  affiant's  duty  and  he  did  examine  and 
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read  all  of  the  newspapers  published  in  the  City  of  Chicago  includ- 
ing the  Chicago  American  as  aforesaid,  for  the  purpose  of  discover- 
ing any  item  of  news  interest  to  other  localities  than  the  City  of 
Chicago  which  were  published  in  such  paper;  that  it  was  a  part 
of  this  affiant's  duty  and  he  did,  where  he  found  an  item  of  news 
interest  emanating  apparently  from  some  town  or  city  other  than 
the  City  of  Chicago,  call  the  attention  of  the  local  office  of  the 
Associated  Press  to  such  item  so  that  such  office  could  transmit 
the  facts  in  regard  thereto  to  the  papers  served  by  the  said  Asso- 
ciated Press. 

This  affiant  further  states  that  it  was  a  part  of  his  duty  and 
he  did,  when  he  found  in  the  said  Chicago  American  any  item  of 
news  interest  not  carried  or  appearing  in  any  other  newspaper  in 
the  City  of  Chicago  to  take  the  same  and  rewrite  it,  and  where  it 
would  be  of  sufficient  interest  to  the  world  at  large  or  any  particular 
locality  of  the  United  States,  to  give  the  same  to  the  Day  Manager 
for  transmission  over  the  wire  under  the  Chicago  date  line;  that 
this  affiant  treated  items  of  news  interest  appearing  in  the  Chicago 
American  in  identically  the  same  fashion  as  he  treated  items  of 
interest  appearing  in  the  Chicago  Journal,  Chicago  Evening  Post 
and  Chicago  Daily  News,  which  were  members  of  the  said  Associa- 
tion. 

This  affiant  further  states  that  this  practice  continues  so  long 
as  this  affiant  was  connected  with  the  Associated  Press  and  had 
knowledge  thereof. 

Homer  V.  Hogan 

Subscribed  and  sworn  to  before  me  this  12th  day  of  January, 
A.  D.  1917. 

A.  Standerwick,  Notary  Public. 

State  of  Illinois) 
County  of  Cook    y 

Lloyd  E.  Thrush,  being  first  duly  sworn  on  oath  deposes  and 
says  that  he  has  been  employed  for  some  time  by  the  Associated 
Press  and  that  in  the  interval  between  approximately  the  15th 
day  of  March,  A.  D.,  1916,  and  the  4th  day  of  November,  A.  D. 
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1916,  he  was  employed  in  the  office  maintained  by  such  Associa- 
tion in  the  City  of  Chicago,  County  of  Cook  and  State  of  Illinois. 

Affiant  further  says  that  while  he  was  in  such  office  in  Chicago 
this  affiant  filled  various  positions  and  places,  and  had  assigned 
to  him  various  duties ;  that  he  was  at  different  time  "outside  man," 
"Day  City  Editor,"  "Night  City  Editor,"  "Telegraph  Editor"  for 
western  wires  and  other  wires  centering  in  such  office. 

This  affiant  further  says  that  while  he  was  the  Day  City  Editor 
of  such  office  in  the  City  of  Chicago,  it  was  a  part  of  his  duty 
to  secure  all  of  the  afternoon  papers  published  in  said  City  of 
Chicago,  and  examine  the  same  for  items  of  news  interest. 

Affiant  further  states  that  among  such  papers  was  the  paper 
called  the  Chicago  American,  which  was  published  daily,  every 
afternoon  except  Sunday,  in  the  City  of  Chicago,  and  which  was 
commonly  known  and  designated  as  a  Hearst  newspaper;  that 
the  said  Chicago  American  was  not  a  member  of  the  Associated 
Press  and  did  not  receive  its  news  therefrom,  but  was  supplied 
with  news  by  the  International  News  Service,  and  ran  and  con- 
tained paragraphs  and  articles  under  the  name  and  heading  of 
International  News  Service. 

This  affiant  further  states  that  he,  as  a  part  of  his  duty,  ex- 
amined all  of  the  afternoon  papers  published  in  the  City  of 
Chicago,  including  the  Chicago  American,  and  if  this  affiant  found 
therein  items  which  he  believed  would  be  of  news  or  interest  to 
other  parts  of  the  country,  he  re-wrote  the  same  and  made  mani- 
folds thereof  for  distribution  to  the  different  telegraph  operators 
in  the  same  office ;  that  this  affiant,  as  a  part  of  his  duty,  obtained 
this  news  from»  the  said  Chicago  American  whenever  the  said 
Chicago  American  contained  any  item  of  news  interest  to  other 
parts  of  the  country  served  by  the  Associated  Press,  and  treated 
such  items  of  news  in  exactly  the  same  fashion  as  he  did  items 
of  news  in  other  publications  published  in  the  City  of  Chicago 
in  the  afternoon  which  were  members  of  the  Associated  Press. 

This  affiant  further  states  that  during  the  time  that  this  affiant 
was  Night  City  Editor,  it  was  a  part  of  this  affiant's  duty  to  read 
all  of  the  papers  published  in  the  morning,  or  circulated  in  the 
morning  in  the  City  of  Chicago  which  said  papers  were  received 
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by  this  affiant  and  were  actually  printed  by  the  publishers  thereof 
prior  to  one  o'clock  in  the  morning  of  the  day  of  the  apparent  date 
of  that  issue;  that  among  such  papers  was  a  paper  called  the 
Chicago  Examiner,  commonly  known  as  a  Hearst  publication, 
which  was  not  a  member  of  The  Associated  Press;  that  it  was  a 
part  of  this  affiant's  duty  and  he  did  take  items  which  he  believed 
to  be  of  news  interest  to  other  parts  of  the  country  from  such 
Chicago  Examiner,  among  the  other  papers  published  in  the 
City  of  Chicago  and  transmitted  them  to  the  telegraph  editors 
for  sending  to  other  parts  of  the  country;  that  this  was  particu- 
larly the  case  where  the  Chicago  Examiner  had  items  not  carried 
by  other  Chicago  newspapers  or  features  and  stories  not  carried 
by  other  Chicago  newspapers. 

This  affiant  further  states  that  during  the  time  of  his  service 
in  the  said  Chicago  office,  this  affiant  on  various  times  and  occa- 
sions occupied  and  filled  the  position  of  early  morning  City  Editor ; 
that  as  a  part  of  the  duties  of  such  early  morning  City  Editor, 
this  affiant  was  instructed  to  and  did  examine  and  read  all  issues 
of  the  papers  published  or  distributed  in  the  City  of  Chicago  in 
the  morning  which  were  actually  printed  and  distributed  after 
one  o'clock  a.  m.,  on  the  day  of  the  date  of  their  issue,  and  which 
were  not  distributed  as  afternoon  papers ;  that  among  such  papers 
was  the  said  Chicago  Examiner  before  mentioned,  and  that  this 
affiant  read  and  examined  the  said  Chicago  Examiner,  among 
other  publications,  in  the  City  of  Chicago,  and  that  this  affiant 
did  take,  at  various  times,  stories  or  items  of  interest  from  the 
said  Chicago  Examiner  and  distribute  the  same  for  transmission 
over  the  wire  to  other  parts  of  the  country  served  by  the  Asso- 
ciated Press  as  items  emanating  from  the  Associated  Press  in 
the  regular  report  of  the  Associated  Press. 

This  affiant  further  states  that  in  speaking  of  the  City  of 
Chicago,  this  affiant  means  the  City  of  Chicago  and  the  locality 
within  a  radius  of  approximately  sixty  (60)  miles  thereof  which 
is  designated  as  local  to  the  Chicago  office  of  the  Associated  Press. 

Further  affiant  sayeth  not.  Lloyd  E.  Thrush. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  January, 
A.  D.,  1917.  Harry  E.  Ackbrburg,  Notary  Public. 
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State  of  New  York)     . 
County  of  New  York3' 

Bradford  Merrill  being  duly  sworn,  deposes  and  says: 

I  have  read  the  bill  of  complaint  herein.  The  second  para- 
graph of  Clause  6  of  said  Bill  states  that: 

"An  essential  part  of  the  plan  of  operation  of  the  complainant  accord- 
ingly is  that  news  collected  by  it  shall  remain  confidential  and  secret 
until  its  publication  has  been  fully  accomplished  by  all  of  complainant's 
members,  because  otherwise  competing  newspapers  which  bear  no  part 
of  the  cost  would  unfairly  and  inequitably  receive  the  benefit  of  the 
service." 

I  am  a  member  of  The  Associated  Press,  the  complainant 
above  named,  as  representing  the  New  York  American,  a  daily 
newspaper  published  in  the  City  of  New  York.  I  am  familiar 
with  the  Charter  and  By-laws  of  The  Associated  Press  and  I 
annex  a  copy  thereof  to  this  affidavit. 

There  are  no  provisions  in  the  Charter  of  The  Associated  Press 
which  provide  that  news  collected  by  it  shall  remain  confidential 
and  secret  until  its  publication  by  all  of  complainant's  members, 
as  the  Court  will  see  by  inspecting  said  Charter. 

The  only  provisions  of  the  By-laws  applicable  to  the  protec- 
tion of  news  furnished  by  The  Associated  Press,  are  as  follows : 

Article  VII. 

"Sec.  4.  The  news  service  of  this  Corporation  shall  be  furnished 
only  to  members  thereof,  or  to  the  newspapers  represented  by  them  and 
specified  in  their  certificates  of  membership. 

"Sec.  5.  A  member  shall  publish  the  news  of  The  Associated  Press 
only  in  the  newspaper,  the  language  and  the  place  specified  in  his  cer- 
tificate of  membership  and  he  shall  not  permit  any  other  use  to  be  made 
of  the  news  furnished  by  the  Corporation  to  him  or  to  the  newspaper 
which  he  represents. 

"Sec.  6.  The  time  limits  for  the  receipt  and  publication  of  news  by 
members  shall  be  (standard  time  in  all  cases  at  the  place  of  publica- 
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tion)  as  follows :  Morning  papers  to  receive  not  later  than  9  a.  m. 
and  to  publish  not  earlier  than  9  p.  m.,  except  that  for  editions  to  be 
circulated  only  outside  of  the  city  of  publication  not  earlier  than  the 
following  morning,  morning  papers  may  publish  not  earlier  than  5 
p.  M.  and  that  Sunday  editions  so  published  may  be  circulated  in  the 
city  of  publication  after  9  p.  m.  Saturday;  afternoon  papers  to  receive 
not  later  than  6  p.  m.  and  to  publish  not  earlier  than  9  a.  m.  The 
service  to  afternoon  papers  between  4  p.  m.  and  6  p.  m.  to  be  of  bulletin 
character;  provided,  that  the  Board  of  Directors  may  authorize  that 
upon  extraordinary  occasions  The  Associated  Press  dispatches  may 
be  used  in  extra  editions  or  for  bulletins  outside  of  the  hours  named. 

"Sec.  8.  No  news  furnished  to  the  Corporation  by  a  member  shall 
be  supplied  by  the  Corporation  to  any  other  member  publishing  a 
newspaper  within  the  district  which  the  Board  of  Directors  shall  have 
described  in  defining  the  obligations  of  such  member  to  furnish  news 
to  the  Corporation. 

Article  VIII. 

"Sec.  6.  No  member  shall  furnish,  or  permit  any  one  in  his  employ 
or  connected  with  the  newspaper  specified  in  his  certificate  of  member- 
ship to  furnish,  to  any  person  who  is  not  a  member,  the  news  of  the 
Corporation  in  advance  of  publication,  or  to  another  member  any  news 
received  from  the  Corporation  which  the  Corporation  is  itself  debarred 
from  furnishing  to  such  member,  nor  conduct  his  business  in  such  a 
manner  that  the  news  furnished  by  the  Corporation  may  be  communi- 
cated to  any  person,  firm,  corporation,  or  association  not  entitled  to 
receive  the  same. 

"Sec.  7.  No  member  shall  furnish,  or  permit  c\ny  one  to  furnish,  to 
any  one  not  a  member  of  this  Corporation,  the  news  which  he  is  re- 
quired by  the  By-Laws  to  supply  to  this  Corporation." 

On  April  21,  19 13,  (see  page  52  of  the  Charter  and  By-laws 
of  The  Associated  Press,  hereto  annexed),  the  Board  of  Directors 
of  The  Associated  Press  adopted  a  resolution  that  the  public  dis- 
play of  news  upon  bulletin  boards  at  the  main  or  branch  offices 
of  a  newspaper  in  its  own  territory,  does  not  constitute  a  viola- 
tion of  the  By-laws  which  provide  that  no  member  shall  furnish 
the  news  of  The  Associated  Press  in  advance  of  publication,  to 
any  person  who  is  not  a  member  of  The  Associated  Press, 

It  will,  therefore,  be  seen  that  there  is  no  provision  that  news 
gathered  by  The  Associated  Press  shall  remain  confidential  and 
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secret  until  its  publication  has  been  fully  accomplished  by  all  of 
complainant's  members. 

Moreover,  such  a  plan  of  operation  would  not  be  practical  and 
has  never  been  put  in  operation,  and  could  not  be  put  in  operation 
so  far  as  I  am  aware ;  and  this,  if  for  no  other  reason,  because  of 
the  fact  that  The  Associated  Press  delivers  its  news  service  to 
newspapers  throughout  the  United  States,  both  on  the  Atlantic 
Coast  and  on  the  Pacific  Coast.  In  the  instance  of  a  New  York 
morning  newspaper  going  to  press,  as  most  of  them  do  between 
the  hours  of  ii  p.  m.  and  2  a.  m.,  the  paper  itself  would  be  printed, 
distributed  and  sold  on  the  streets  of  this  city  long  before  a  morn- 
ing newspaper  goes  to  press  in  San  Francisco.  The  news  is, 
therefore,  published  in  the  eastern  part  of  this  country  several 
hours  earlier  than  it  is  in  the  western  part.  There  is  no  simul- 
taneous publication  of  morning  newspapers,  throughout  the  United 
States,  and,  for  that  reason,  it  is  impossible  that  news  emanating 
from  Associated  Press  sources  and  published  in  newspapers 
should  be  published  at  the  same  time.  Obviously,  any  competing 
newspaper  or  news  service  can  acquire  its  information  as  to  the 
news  as  soon  as  the  first  paper  served  by  The  Associated  Press  is 

P^^^^sh^^-  Bradford  Merrii^l. 

Sworn  to  before  me  this  17th  day  of  January,  191 7. 

T.  E  McEntegart,  Notary  Public. 

State  of  New  York,| 
County  of  New  York.J  ^^' 

Fred  J.  Wilson,  being  duly  sworn,  deposes  and  says: 
I  am  the  General  Manager  of  the  International  News  Service. 
I  am  informed  that  The  Associated  Press  claims  that  its  news 
is  furnished  to  its  members,  including  the  Cleveland  News,  under 
a  stipulation  or  agreement  betweeen  The  Associated  Press  on  the 
one  hand,  and  the  member  receiving  its  news  on  the  other,  that 
such  news  shall  be  used  by  the  receiving  member  only  for  the 
purposes  of  publication,  and  shall  not  be  disclosed  to  others,  such, 
for  instance,  as  the  International  News  Service. 
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The  International  News  Service  was  and  now  is  under  exactly 
the  same  arrangement  with  the  Cleveland  Company,  which  is  the 
owner  of  the  Cleveland  News. 

The  Cleveland  News  has  been  receiving  the  news  report  of  the 
International  News  Service  ever  since  January  ist,  1914,  pur- 
suant to  contract  in  writing  between  the  Cleveland  Company  and 
the  International  News  Service.  This  contract  provides,  among 
other  things,  that  the  International  News  Service  will  furnish  and 
deliver  to  the  Cleveland  Company  a  "full  day  leased  wire  news 
service,  operator  to  be  paid  by  the  party  of  the  first  part  (Inter- 
national News  Service)  ...  for  publication  by  the  party  of 
the  second  part  (the  Cleveland  Company)  in  the  Cleveland  Leader 
and  Cleveland  News,  and  for  no  other  use  or  purpose"  (italics 
ours),  until  November  29th,  1919.  It  will  be  seen,  therefore, 
that  the  Cleveland  Company  and  its  agents,  servants  and  employes, 
one  of  whom  was  the  said  B.  E.  Cushing,  were  bound  not  to 
disclose  information  received  from  the  International  News  Ser- 
vice to  others  prior  to  the  actual  publication  of  that  news  in  the 
newspaper  of  the  contracting  corporation,  the  Cleveland  Company. 

As  I  stated  in  an  earlier  affidavit  made  by  me  in  this  action,  the 
International  News  Service  is  now  furnishing  approximately  four 
hundred  papers  scattered  throughout  the  United  States  with  news 
and  feature  service.  Each  paper  so  served  by  the  International 
News  Service  is  served  pursuant  to  written  contract  between  such 
paper  and  the  International  News  Service,  and  every  one  of  said 
contracts  provides,  as  does  the  contract  of  the  Cleveland  Company, 
that  the  news  and  material  furnished  by  the  International  News 
Service  is  furnished  only. for  publication  in  the  newspaper  speci- 
fied and  for  no  other  use  and  purpose,  and  each  one  of  our  sub- 
scribers has  agreed  thereby  not  to  deliver  information  of  our 
service  to  any  other  person,  prior  to  its  publication  in  their  news- 
paper. 

Fred  J.  Wilson. 

Sworn  and  subscribed  to  before  me,  this  i8th  day  of  January, 
1917. 

John  T.  SturdEvant,  Notary  Public. 
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The  Associated  Press, 

Complainant, 


In  Equity. 
AGAINST  V  Before 


Internationai,  News  Service, 
Pefendant. 


Hon.  Augustus  N.  Hand, 
District  Judge. 


New  York,  Jan.  17,  1917. 

Appearances  : 

For  the  Complainant, 

Frederic  B.  Jennings,  Esq., 
V.  D.  Nicholson,  Esq. 

For  the  Defendant, 

Samuel  Untermyer,  Esq., 
Henry  A.  Wise,  Esq., 
William  A.  De  Ford,  Esq. 

After  Mr.  Jennings  had  begun  the  presentation  of  the  case  for 
The  Associated  Press,  the  following  proceedings  took  place: 

The  Court:  What  kind  of  a  corporation  is  The  Associated 
Press  ? 

Mr.  Jennings:  It  is  a  membership  corporation. 

The  Court:  It  is  not  a  common  or  stock  corporation? 

Mr.  Jennings:  No,  no;  it  is  a  membership  corporation.  It 
is  organized  under  the  Membership  Corporations  Law  of  this 
State,  and  is  not  allowed  to  make  a  profit  or  to  carry  on  business 
otherwise  than  for  the  benefit  of  its  members. 
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The  Court  :  Now,  is  the  Defendant  a  stock  corporation  ? 

Mr.  Jennings:  Yes.  I  will  come  to  that  in  a  moment.  It 
is  engaged  in  business  for  profit.  I  will  say  that  it  must  be  obvious 
that  the  news  obtained  by  the  members  of  The  Associated  Press 
through  this  membership  or  co-operative  plan  is  obtained  more 
cheaply  than  they  could  obtain  it  from  a  purely  profit-making  cor- 
poration, and  it  is  of  great  importance  to  them  that  the  organiza- 
tion shall  be  maintained. 

Now  the  value  of  this  news  to  the  members  of  The  Associated 
Press  necessarily  depends  upon  the  efficiency  with  which  the  cor- 
poration is  managed,  upon  the  adequacy,  the  reliability,  the  cheap- 
ness of  the  news,  and  upon  the  fact  that  the  news  is  kept  exclusive 
for  the  benefit  of  members  and  is  not  allowed  to  be  used  by  other 
competing  newspapers  that  do  not  take  the  service  of  The  Asso- 
ciated Press.  I  think  it  is  clear,  it  must  be  obvious,  that  if  the 
news  thus  gathered  by  The  Associated  Press  for  the  use  of  its 
members,  the  cost  of  which  is  distributed  equitably  among  them, 
is  to  be  allowed  to  be  used  by  newspapers  that  are  in  competition 
with  them,  who  can  take  that  news  and  use  it  without  cost,  or  if  it 
is  allowed  to  be  appropriated  by  some  rival  news  agency,  who  may 
sell  it  to  the  other  papers  at  less  cost  than  it  takes  to  obtain  it, 
why  the  corporation  could  not  continue  to  do  business  success- 
fully, and  its  very  existence  would  be  jeopardized. 

The  appropriation  of  this  news  in  practice  therefore  would 
tend  to  affect  the  exclusive  character  of  this  news  thus  gathered 
for  the  benefit  of  its  members,  the  members  of  The  Associated 
Press,  and  it  would  permit  this  news  to  be  used  by  other  com- 
peting newspapers  which  paid  no  share  of  the  cost  of  gathering 
it,  and  it  would  most  seriously  injure  The  Associated  Press  and 
its  members. 

The;  Court:  What  are  the  terms  of  becoming  a  member,  Mr. 
Jennings  ? 

Mr.  Jennings:  I  was  just  coming  to  that.  In  order  therefore 
to  insure  this  exclusive  use  of  the  news  by  the  members,  the 
by-laws  of  The  Associated  Press,  which  each  individual  upon 
becoming  a  member  is  required  to  approve  and  assent  to  and  is 
bound  by,  exp»-^ssly  provide  that  the  news  which  The  Associated 
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Press  furnishes  to  its  members  shall  be  used  exclusively  for  the 
purpose  of  publication  in  the  newspaper  represented  by  such  mem- 
ber, or  published  by  such  member,  and  shall  not  be  allowed  to  be 
used  by  any  other  person  whatsoever.  The  by-laws  also  provide 
that  the  local  news  which  such  member — and  this  will  be  very 
important  for  your  Honor  to  remember  in  connection  with  some 
of  the  affidavits;  the  by-laws  provide  that  the  local  news  of  his 
vicinage  which  each  member  is  required  to  furnish  to  The  Asso- 
ciated Press  for  the  use  of  all  its  members  generally,  shall  not  be 
given  by  this  member  to  anybody  outside  The  Associated  Press. 
And  the  by-laws  also  provide  that  such  member  shall  not  conduct 
its  business  in  such  a  way  that  any  unauthorized  person  may  be 
permitted  to  use  either  of  these  classes  of  news,  that  is  to  say, 
either  the  news  which  the  member  is  required  to  furnish  to  The 
Associated  Press  for  the  use  of  its  members,  or  the  news  which 
The  Associated  Press  furnishes  to  that  member. 

Whenever  any  member  is  elected,  he  receives  a  certificate  of 
membership  which  entitles  him  to  the  use  of  the  news  furnished 
by  The  Associated  Press  for  publication  in  the  newspaper  specified 
in  his  certificate  of  membership,  and  for  no  other  purpose  whatso- 
ever. And  each  member  also  signs  the  Charter  and  By-laws  and 
assents  to  them  and  agrees  to  be  bound  by  them.  He  is  thereby 
bound  not  to  betray  or  divulge,  or  permit  to  get  into  the  possession 
of  anybody  not  entitled  to  it,  the  news  which  thus  belongs  to  The 
Associated  Press  and  its  members. 

Your  Honor  will  see  the  importance  of  such  an  arrangement. 
I  have  already  spoken  of  it.  For  if  this  general  membership  in 
The  Associated  Press  is  to  bear  the  enormous  cost  of  gathering 
this  news,  and  if  then  this  news  is  permitted  to  be  used  by  com- 
peting newspapers  which  take  their  service  from  rival  news 
agencies,  and  if  these  rival  agencies  which  have  paid  no  share  of 
the  cost  of  gathering  this  news,  can  sell  it  at  a  figure  much 
less  than  it  has  actually  cost,  why  The  Associated  Press  could  not 
long  continue  to  exist. 

The  defendant  is  a  profit-making  news  agency,  organized  under 
the  laws  of  the  State  of  New  Jersey,  and  engaged,  as  its  certificate 
of  incorporation  and  articles  show,  in  the  business  of  gathering 
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news  and  selling  it  to  newspapers  throughout  the  United  States. 
It  competes  with  the  plaintiff ;  it  is  in  competition  with  The  Asso- 
ciated Press,  the  complainant;  and  the  newspapers  which  take 
its  service,  or  purchase  its  service,  are  to  a  large  extent  in  com- 
petition with  newspapers  which  are  published  by  members  of  The 
Associated  Press,  although  it  is  also  true  that  to  some  extent  the 
newspapers  published  by  members  of  The  Associated  Press  take 
the  service  of  the  defendant  as  well  as  that  of  the  plaintiff,  and 
also  the  service  of  the  United  Press  or  any  other  news  agencies 
there  may  be. 

For  some  time  complaints  have  been  made  by  the  members  of 
the  complainant  that  the  news  which  The  Associated  Press  fur- 
nished to  them  was  not  being  properly  protected ;  that  it  was  being 
appropriated  in  some  form  by  the  defendant,  and  was  being  sold 
to  their  competing  newspapers,  or  even  to  themselves,  at  less  cost 
than  their  proportionate  share  of  the  cost  of  gathering  the  same 
by  The  Associated  Press.  In  other  words,  there  was  a  very  serious 
complaint  among  our  members  that  this  very  news  which  we 
gathered  for  their  benefit  and  for  which  they  paid,  was  being 
taken  by  the  defendant  and  offered  for  sale  to  them,  and  sold  to 
their  rival  newspapers,  at  less  cost  than  the  cost  of  gathering  it. 

Mr.  UntermyEr:  You  don't  mean  the  complainant  alleges 
that  there  has  been  any  complaint  by  members,  serious  complaint, 
do  you? 

Mr.  Jennings  :  I  said  so ;  it  is  so  stated.  I  am  not  in  the  habit 
of  making  statements  that  cannot  be  substantiated. 

Mr.  Untermye;r:  I  beg  your  pardon,  but  it  is  not  in  the 
affidavits. 

Mr.  Jennings  :  We  had  suspected  this  situation  for  some  time. 
We  had  observed  the  identity  of  telegraphic  despatches  published 
by  newspapers  which  were  not  represented  by  our  members;  in 
other  words,  we  had  suspected  that  this  existed  for  some  time. 
But  we  have  postponed  the  taking  of  any  action  until  the  complaint 
became  serious.  We  caused  a  careful  investigation  to  be  made, 
and  we  found  this  situation.  We  found  that  the  defendant  was, 
in  so  far  as  evidence  was  to  be  believed,  systematically  pirating 
our  news  by  various  methods,  and  that  thus  the  defendant  was 
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appropriating,  without  substantial  cost  to  itself,  and  selling  to  its 
customers  and  clients  at  a  profit,  the  news  which  we  had  gathered 
at  enormous  cost,  and  it  was  selling  it  as  if  it  was  its  own,  gathered 
independently  through  its  own  sources  of  information,  when  in 
fact  it  was  being  taken  bodily  from  our  news  despatches. 

We  found  that  the  defendant  was  thus  appropriating  our  news 
by  three  different  methods — all,  it  seemed  to  us,  alike  immoral 
and  illegal,  although  differing  somewhat  in  their  character. 

In  the  first  place,  we  found  they  had  bribed  the  employes  of 
our  members  to  furnish  them  with  our  news  despatches  as  soon 
as  they  were  received  by  them.  They  did  that  in  this  way.  The 
particular  instance  mentioned  in  the  affidavit  is  in  the  case  of  the 
Cleveland  News.  The  Cleveland  News  is  published  by  a  member 
of  The  Associated  Press.  That  member  is  bound  to  see  to  it  that 
none  of  the  local  news  which  the  Cleveland  News  is  required  to 
furnish  to  The  Associated  Press,  and  none  of  the  news  which  The 
Associated  Press  furnishes  to  the  Cleveland  News,  is  to  be  used, 
under  the  by-laws,  by  any  rival  organization  or  by  any  rival  news- 
paper or  by  any  one  not  a  member  of  The  Associated  Press. 

In  violation  of  that  agreement,  we  found  that  the  telegraph 
editor.  Gushing,  and  the  assistant  telegraph  editor,  Thomas,  of 
the  Cleveland  News,  had  been  bribed  by  the  defendant,  for  five 
dollars  a  week  apiece,  to  telephone  over  to  the  Cleveland  office  of 
the  International  News  Service  these  news  despatches  as  soon  as 
they  were  received  over  the  wires  from  The  Associated  Press  into 
the  office  of  the  Cleveland  News.  These  despatches  were  at  once 
transmitted  by  the  Cleveland  office  of  the  International  News 
Service  either  directly  or  by  the  wires  of  that  Service  to  its  various 
patrons,  or  else  to  the  New  York  office  of  the  International  News 
Service,  from  which  they  were  distributed  over  its  wires  to  its 
patrons. 

These  facts  are  brought  out  by  the  affidavit  of  Mr.  Stone,  at 
page  19,  in  which  he  sets  out  the  letter  which  clearly  indicates 
this  arrangement.  Referring  to  this  practice,  Mr.  Stone  says: 
"This  has  been  done  under  an  arrangement  clearly  shown  by  the 
following  letter  dated  November  21,  191 6,  from  Barry  Faris,  the 
day  manager  of  the  International  News  Seryice  in  the  City  of 
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New  York,  to  F.  H.  Ward,  manager  of  the  Cleveland  office  of  the 
International  News  Service." 

The  Court:  I  have  read  it. 

Mr.  Jennings  :  It  says,  after  giving  the  address : 

"Dear  Mr.  Ward: 

"Agnew  had  an  arrangement  somewhere  in  the  Cleveland  office 
whereby  he  could  tip  us  off  on  big  news  stories  that  the  A.  P.  was 
carrying.  I  wish  you  would  find  out  from  him  just  what  this  con- 
nection was,  and  if  you  cannot  make  use  of  it.  It  proves  very  valu- 
able to  receive  a  tip  what  the  A.  P.  is  carrying  as  soon  as  it  puts 
it  out  on  the  wire.  Don't  mention  the  A.  P.  in  any  messages  of  that 
kind  but  simply  say:  'Ansonia  carrying  fifty  dead  Pennsylvania 
wreck  Pittsburg,'  or  whatever  it  may  be. 

"I  like  the  way  you  are  taking  hold  of  Cleveland  very  much.  I 
notice  a  big  improvement  in  the  way  the  stories  are  written.  Keep 
it  up. 

"With  best  regards,  I  am, 

"Sincerely  yours, 

"Barry  Paris." 

Mr.  Jennings  (continuing)  :  This  is  also  shown  by  the  affidavit 
of  F.  W.  Agnew,  who  is  referred  to  in  Mr.  Faris's  letter  as  the 
one  who  had  initiated  or  perfected  this  arrangement.  You  will 
find  it  on  page  28.  Mr.  Agnew  there  swears  that  he  was  in  the 
employ  of  the  International  News  Service,  at  its  Cleveland  office, 
from  January  17,  191 4,  to  the  present  time,  part  of  the  time  as 
telegraph  operator  and  part  of  the  time  as  bureau  manager;  that 
during  the  entire  time  he  was  connected  with  the  International 
News  Service  the  International  had  an  arrangement  with  B.  F. 
Gushing,  telegraph  editor  of  the  Cleveland  News,  by  which  a  con- 
sideration was  regularly  paid  to  the  said  Cushing  by  the  Inter- 
national News  Service;  that  "the  said  Cushing  has  delivered  to 
the  representative  of  the  International  News  Service  at  Cleveland 
information  in  respect  to  important  items  of  news  which  have 
been  received  by  the  Cleveland  News  from  The  Associated  Press ; 
that  during  the  time  between  about  November  i,  1916,  and  the 
present  time  the  said  International  News  Service  has  had  a  similar 
arrangement  with  T.  J.  Thomas,  the  assistant  telegraph  editor 
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of  the  said  Cleveland  News;  that  under  this  arrangement  such 
information  has  been  telephoned  by  the  said  Gushing  or  by  the 
said  Thomas  to  the  manager  of  the  International  News  Service 
immediately  upon  the  receipt  of  such  dispatches  from  The  Asso- 
ciated Press,  and  that  thereupon  the  manager  of  the  International 
News  Service  has  written  out  the  same  and  transmitted  it  at  once 
by  wire  to  the  main  office  of  the  International  News  Service  and 
the  same  has  been  sent  out  over  the  wires  of  the  International  News 
Service  to  their  clients  and  customers." 

Agnew  then  gives  numerous  instances  in  which  this  was  done, 
which  I  will  not  refer  to  in  detail,  as  I  assume  Your  Honor  will 
read  all  of  these  affidavits.  After  giving  these  numerous  in- 
stances, Agnew  further  swears  that  he  has  "personal  knowledge 
of  the  facts  hereinbefore  stated;  that  the  despatches  hereinbefore 
quoted,  sent  or  received  by  the  Cleveland  office  of  the  International 
News  Service,  were  either  actually  sent  or  received  by  him,  or 
the  original  despatches  have  been  seen  by  him." 

This  practice  is  further  corroborated  by  the  affidavits  of  Gush- 
ing, the  telegraph  editor,  and  Thomas,  the  assistant  telegraph 
editor,  of  the  Cleveland  News,  who  admit  these  practices  and  this 
arrangement. 

The  GourT:  Is  this  affidavit  of  Gushing  here  among  these 
papers?  Mr.  Gushing,  I  suppose,  is  referred  to  in  your  affidavit 
of  Agnew? 

Mr.  Jennings:  The  Gushing  affidavit  is  in  the  supplemental 
printed  statement,  of  which  I  gave  your  Honor  a  copy. 

The  Gourt:  Gushing's  affidavit  is  in  here  (indicating)? 

Mr.  Jennings:  Yes.  Gushing  was  the  telegraph  editor  and 
Thomas  was  the  assistant  telegraph  editor  of  the  Cleveland  News. 
The  Defendant  had  arrangements  with  both  of  them.  Gushing's 
affidavit  is  on  the  first  page;  Thomas's  affidavit  is  on  the  5th 
page.    They  both  admit  this  practice. 

The  Gourt:  Well,  I  haven't  read  it  all,  but  you  say  they 
admit  this? 

Mr.  Jennings:  Both  Gushing  and  Thomas,  the  telegraph 
editor  and  the  assistant  telegraph  editor,  to  each  of  whom  was  paid 
$5  a  week,  admit  the  practice,  and  it  is  also  shown  in  the  supple- 
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mental  affidavits;  it  is  shown  by  the  affidavit  of  Ollie  Jospy  and 
Edna  Murfey,  telephone  operators,  who  corroborate  the  state- 
ment as  to  the  use  of  the  telephone  by  these  men  in  sending  this 
news  to  the  International  News  Service. 

Now,  if  Your  Honor  please,  the  Defendant's  affidavits,  as  I 
see  on  the  cursory  examination  which  I  have  been  permitted  to 
give  them,  set  up  in  effect  the  claim  that  this  practice  of  the  Inter- 
national News  Service  in  connection  with  the  Cleveland  News  was 
virtually  no  different  than  our  own  arrangement  with  the  Cleve- 
land News.  I  want  to  make  the  distinction  clear,  because  nothing 
could  be  further  from  the  fact.  They  set  up  the  claim  that  during 
this  entire  time  Gushing  also  gave  us  news,  and  that  we  paid  him 
$10  a  week  for  so  doing. 

It  will  be  made  clear  by  one  of  the  rebutting  affidavits  which 
we  shall  try  to  get  in  today  that  this  is  far  from  the  actual  fact. 
I  may  state  that  our  practice  is  this :  When  a  member  is  admitted 
to  The  Associated  Press  he  assumes  an  obligation,  as  I  have 
stated,  to  furnish  all  of  the  local  news  gathered  by  his  newspaper, 
so  that  as  soon  as  a  member  is  elected,  our  Superintendent 
arranges  with  the  managers  of  the  newspaper  for  the  appoint- 
ment of  some  one  in  the  office  of  the  newspaper  to  act  as  our 
correspondent;  and  in  important  cities  and  centers  where  the 
news  is  Hkely  to  be  of  consequence,  it  is  our  practice,  with  the 
knowledge  and  approval  of  the  managers  of  the  newspaper,  to 
pay  to  that  correspondent  a  moderate  compensation,  in  order  that 
he  may  give  us,  not  news  which  we  are  not  entitled  to,  but  the 
news  which  we  are  entitled  to,  and  give  it  to  us  as  promptly  as 
may  be.  In  other  words,  this  compensation  is  a  reward  for  prompt 
service ;  otherwise  a  telegraph  editor  or  a  man  in  the  employ  of  a 
newspaper,  who  is  busy  with  the  affairs  of  the  newspaper,  may 
neglect  to  send  this  news  to  The  Associated  Press  as  promptly 
as  possible. 

Mr.  Untermyer:  Isn't  our  situation  precisely  the  same,  Mr. 
Jennings?     The  Cleveland  News  took  our  service  too. 

Mr.  Jennings:  I  will  come  to  that.  The  only  reason  we 
paid  Gushing  this  money — and  we  didn't  pay  it  to  him  surrep- 
titiously; we  paid  it  to  him  with  the  knowledge  of  the  managers 
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of  this  newspaper  and  in  accordance  with  our  regular  practice — 
the  only  reason  we  paid  it  to  him  was,  as  I  have  stated,  for  the 
very  proper  reason  that  he  should  furnish  us  with  the  news  to 
which  we  were  entitled  as  promptly  as  possible,  and  not  at  all 
to  furnish  us  news  to  which  we  were  not  entitled. 

Now  the  International  News  Service  say  that  the  Cleveland 
News  took  their  service  just  as  they  took  ours,  side  by  side,  and 
my  opponent  intimates  that  they  were  entitled  to  stimulate  Mr. 
Gushing  in  the  same  way  we  were.  The  distinction  is  this :  They 
were  paying  him,  as  their  affidavits  practically  admit,  to  give  to 
the  International  News  Service  the  local  news;  their  affidavits 
at  least  admit  that  much;  they  were  paying  him  to  give  them  the 
local  news  of  the  Cleveland  News,  which  the  Cleveland  News, 
under  the  terms  of  its  membership  obligations  to  The  Associated 
Press,  had  no  right  to  give  them.  That  news  belonged  to  us, 
just  as  much  as  the  news  which  The  Associated  Press  sent  to  the 
Cleveland  News.  They  had  no  more  right  under  the  by-laws  to 
give  that  news  to  the  International  News  Service  than  they  had 
to  give  them  the  news  which  was  furnished  to  them  by  The  Asso- 
ciated Press. 

That  is  the  purpose  for  which  this  arrangement  was  made  by 
this  defendant  with  these  editors  of  the  Cleveland  News,  as  indi- 
cated in  the  letter  from  Faris  to  Ward  and  in  the  affidavit  of 
Agnew  and  the  affidavits  of  Gushing  and  Thomas — to  furnish  to 
the  International  News  Service  the  local  news  of  Gleveland  which 
had  been  gathered  by  the  Cleveland  News  and  which,  under  the 
terms  of  the  by-laws,  the  Cleveland  News  was  obligated  to  furnish 
to  The  Associated  Press. 

The  Gourt:  Your  point,  as  I  understand  is  that  they,  accord- 
ing to  your  claim,-  employed  a  man  surreptitiously  to  give  away 
to  the  defendant  your  news? 

Mr.  Jennings:  Our  news. 

The  Gourt:  Whereas  you  say  you  employed  a  man  simply 
to  give  you  news  which  you  were  entitled  to,  and  you  didn't  expect 
news  that  was  furnished  to  the  defendant? 

Mr.  Jennings:  We  didn't  expect  to  get  it  and  didn't  get  it. 
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The  Court  :  In  other  words,  you  say  they  employed  a  man  to 
get  members  to  break  their  contract,  and  you  didn't? 

Mr.  Jennings:  Yes.  Now,  there  is  another  very  striking 
distinction.  While  all  this  information,  this  local  news  gathered 
by  this  Cleveland  newspaper  was  being  sent  to  us  by  Cushing,  it 
was  done  openly  and  above  board;  it  was  sent  openly  from  the 
office  of  the  Cleveland  News;  everybody  knew  it;  there  was  no 
secrecy  about  the  information  which  he  gave  to  us  and  which 
we  were  entitled  to  have.  On  the  other  hand,  when  he  gave  this 
information  to  the  manager  of  the  International  News  Service  in 
Cleveland,  as  he  did,  he  went  into  a  private  telephone  booth  and 
nobody  knew  it.  Not  only  was  the  arrangement  secret  and  sur- 
reptitious, but  it  was  carried  out  secretly  and  surreptitiously,  and 
that  shows  it  was  not  an  honest,  straightforward  arrangement. 

Now,  the  second  method  by  which  the  defendant  has  been 
engaged  systematically  in  pirating  our  news  is  this :  They  of 
course  have  the  most  intimate  relations  with  the  New  York 
American,  which  is  published  by  a  member  of  The  Associated 
Press.  The  American  is  controlled  by  Mr.  Hearst.  In  fact  I 
think  the  International  News  Service  has  generally  been  known 
as  the  Hearst  News  Service.  The  offices  of  the  International 
News  Service  are  below  the  offices  or  the  editorial  rooms  of  the 
New  York  American. 

It  has  been  their  practice,  according  to  our  affidavits,  to  sys- 
tematically take  the  news  which  we  sent  to  the  New  York 
American  for  publication  in  its  newspaper.  News  which  is  sent 
to  our  members  in  this  city  is  largely  sent  over  what  is  known 
as  a  Morkrum  machine,  which  is  a  machine  that  prints  upon  sheets 
of  paper  in  the  receiving  office  the  news  transmitted  by  The  Asso- 
ciated Press.  I  do  not  know  whether  your  Honor  has  ever  been 
in  a  broker's  office  or  not. 

The  Court:  I  have. 

Mr.  Jennings:  And  you  must  have  been  in  hotel  offices  and 
other  places  where  you  have  seen  not  only  the  ticker,  so-called, 
but  the  tape  which  gives  the  quotations,  and  also  the  broad  sheets 
on  which  the  news  of  the  day  is  printed.  I  don't  understand  that 
this  Morkrum  machine  is  precisely  like  that,  because  I  don't  think 
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it  has  a  continuous  tape,  but  it  prints  on  sheets  the  news  sent 
from  the  Central  office  of  The  Associated  Press.  This  news  is 
sent  out  on  these  machines  as  rapidly  as  it  comes  in.  They  don't 
even  wait 

The  Court:  They  both  have  these  things,  I  suppose? 

Mr.  Jennings:  There  is  a  machine  in  the  central  office  and 
then  a  receiving  machine  in  the  office  of  the  newspapers  pub- 
lished by  the  member. 

The  Court:  I  mean  both  companies  have  it? 

Mr.  Jennings:  I  don't  know  about  the  International.  I  doubt 
if  the  defendant  has  such  arrangements? 

Mr.  De  Ford:  No. 

Mr.  Jennings:  Our  affidavits,  which  are  made  by  several 
young  men,  are  set  out  in  the  bill  of  complaint.  These  affidavits 
are  made  by  several  young  men  who  are  engaged  in  the  office  of 
the  New  York  American  in  attending  to  this  Morkrum  machine. 
Some  of  them  attend  to  keep  it  in  order,  so  that  any  repairs  that 
might  be  necessary  to  insure  its  proper  operation  could  be  made 
promptly. .  These  men  take  these  sheets  as  rapidly  as  they  are 
printed  on  this  machine,  and  which  contains  the  news,  to  the 
desk  of  the  telegraph  editor  or  the  managing  editor,  as  the  case 
might  be,  whose  offices  are  in  the  same  room.  These  men  have 
testified  that  they  have  repeatedly  seen  the  editors  and  other 
employes  of  the  International,  which  had  offices  on  the  floor 
below,  come  into  the  office  of  the  editors  of  the  New  York 
American  and  pick  up  these  sheets  of  ours,  giving  our  news,  as 
soon  as  received,  repeatedly  during  the  night,  and  write  out  on 
bits  of  paper  either  copies  or  extracts  of  the  news  and  go  away 
with  them,  for  the  purpose,  we  assume,  of  transmitting  the  news 
to  their  various  members. 

Now  it  is  only  fair  for  me  to  say  at  this  point  that  the  affi- 
davits that  have  been  submitted  by  the  defendant  deny  this.  They 
have  affidavits  of  the  manager  of  the  New  York  American  and 
of  the  editors  of  the  New  York  American  that  so  far  as  they 
knew  no  such  practice  ever  prevailed,  and  that  these  visits  of  the 
editors  of  the  International  News  Service  were  merely  friendly 
visits  as  between  the  men  themselves.    Your  Honor  will  have  to 
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decide  as  between  those  affidavits ;  you  will  have  to  decide  whether 
the  affidavits  of  men  who  are  perhaps  more  disinterested  in  what 
they  positively  saw  are  not  entitled  to  more  weight  than  the  affi- 
davits of  the  active  managers  of  the  New  York  American,  who, 
of  course,  are  very  anxious  to  preserve  their  membership  and  not 
to  attempt  any  breach  of  their  obligation  to  us  that  might  jeop- 
ardize their  membership.  They  have  simply  testified  to  a  thing 
negatively,  and  not  to  an  affirmative  fact.  But  what  is  even  more 
impressive  upon  this  particular  point  is  this.     The  editors 

The  Court:  Who  is  it  that  testifies  to  this  affirmatively?  I 
have  not  got  it  clear  in  my  mind. 

Mr.  Jennings:  They  are  the  employes  of  The  Associated 
Press  who  are  engaged  in  looking  after  these  Morkrum  machines. 

The  Court:  They  are  responsible  people?  I  mean,  they  are 
adults  and  people  in  charge  of  the  machines? 

Mr.  Jennings:  Yes.  And  honest  and  intelligent  people. 
They  are  employed  in  the  office  of  the  Nezv  York  American  in 
connection  with  the  work  of  these  Morkrum  machines. 

Mr.  Untermyer:  Shouldn't  the  Court  know  that  The  Asso- 
ciated Press  has  its  own  men  there  on  the  Morkrum  machines? 

Mr.  Jennings:  Yes.  They  are  employed  by  us  to  work  in 
the  office  of  the  New  York  American  in  connection  with  these 
machines,  and  their  duty  among  other  things  is  to  take  these  sheets 
as  they  are  written  and  hand  them  to  the  editors  and  telegraph 
editor,  and  also  to  make  such  casual  or  temporary  repairs  as  may 
be  necessary  to  facilitate  the  work. 

The  Court:  Do  I  understand  that  your  claim  is  that  the 
International  editors  came  over  and  got  the  news  ? 

Mr.  Jennings  :  Yes.     They  looked  over  these  Morkrum  sheets. 

The  Court:  Well,  as  a  habit? 

Mr.  Jennings:  As  a  habit. 

Mr.  Untermyer:  You  don't  mean  to  say  that  the  affidavits 
say  that,  do  you?    They  don't. 

Mr.  Jennings:  The  news  The  American  received  from  this 
machine  was  during  the  night,  and  it  would  appear  in  the  morning 
paper.  The  testimony  of  one  of  these  men  was  that  he  had 
repeatedly  seen  the  editor  of  the  International  News  Service  come 
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into  the  office  of  the  New  York  American  frequently  during  the 
night,  every  little  while  during  the  night,  and  look  over  these 
sheets  and  make  extracts  or  copies  from  them. 

But  what  I  think  is  even  more  conclusive  perhaps  upon  that 
point — perhaps  not  as  against  the  New  York  American,  but  as 
against  either  the  defendant  or  some  of  the  newspapers  controlled 
by  Mr.  Hearst  and  represented  by  membership  in  The  Associated 
Press — is  the  fact  that,  as  Mr.  Stone  sets  out  in  his  affidavit,  there 
have  been  numerous  instances  where  our  despatches  have  appeared 
in  identical  form  in  the  papers  served  by  the  International  News 
Service  and  which  do  not  take  our  service.  And  this  at  a  time 
when  it  was  impossible  for  the  International  News  Service  to  get 
this  news  directly.  It  appears  in  these  affidavits,  and  the  fact  is 
not  contradicted,  that  early  in  November,  1916,  first  Great  Britain, 
then  France,  then  Canada  and  then  Portugal  and  Japan  prohibited 
the  International  News  Service  from  gathering  or  sending  out 
from  those  countries  any  news  whatever,  and  prohibited  them 
from  using  the  cables  out  of  those  countries.  I  think  there  is  no 
dispute  about  that,  because  I  remember  seeing  it  in  the  columns 
of  the  Evening  Journal  itself,  in  which  they  rather  gloried  in  it. 

Mr.  UnTERmyER:  They  also  said  they  were  giving  the  news 
notwithstanding. 

Mr.  Jennings  :  They  were  thus,  as  appears  from  this  affidavit 
which  is  not  contradicted,  entirely  shut  off  from  getting  the  news 
from  those  countries;  they  were  entirely  shut  off  from  getting 
despatches  out  of  those  countries  by  their  own  independent  effort. 
They  did  get  their  news  notwithstanding  this  fact,  as  Mr.  Unter- 
myer  has  said.  But  they  got  it  by  appropriating  our  news,  as 
these  affidavits  show.  Some  of  these  despatches  that  appeared  in 
their  papers  are  identical  with  the  despatches  which  we  sent  out. 
I  recall  one  instance  in  which  mistakes  were  made  in  our 
despatches.  They  published  the  mistakes.  Different  words  were 
used  than  the  words  that  came  in  our  original  cables.  They  pub- 
lished all  our  mistakes,  which  they  could  not  possibly  have  gotten 
independently  if  they  hadn't  copied  our  despatches. 

So  much  for  the  second  method.  Now,  the  third  method  by 
which  they  have  appropriated  our  news  is  this:    They  have,  as 
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we  say,  systematically  and  continuously  copied  our  despatches 
from  bulletin  boards,  bulletin  boards  maintained  by  our  news- 
papers in  front  of  the  newspaper  offices.  Your  Honor  has  seen 
some  of  these  boards.  It  is  customary  for  the  newspaper,  as  fast 
as  the  news  is  received,  to  print  it  on  the  blackboard  or  bulletin 
board. 

The  Court:  I  don't  see  why  anybody  couldn't  copy  that. 

Mr.  Jennings:  I  will  come  to  that.  Anybody  can  use  it  for 
his  own  information.  To  copy  it  verbatim  and  as  a  competitor 
to  sell  it,  we  think,  is  quite  a  different  thing.  We  say  they  have 
done  that,  and  they  have  also  systematically  copied  the  despatches 
from  the  early  editions  of  newspapers  published  by  our  members. 

The  Court  :  Well,  at  any  rate,  that  stands  upon  a  very  differ- 
ent basis  than  the  others ;  you  can  sustain  the  others  because  that 
is  certainly  news  which  has  not  been  given  to  the  public. 

Mr.  UnTERMyER  :  That  is  the  only  question  in  this  case. 

The  Court  :  I  don't  see  how  there  would  be  a  question  in  the 
other  two  cases,  in  the  other  two  grounds  that  Mr.  Jennings 
presents. 

Mr.  UntermyER:  I  am  sorry  to  say  that  we  don't  quite  agree 
with  the  statement  of  the  facts. 

Mr.  Jennings:  My  own  views  are  very  fixed  about  it.  I 
think  there  is  no  doubt  about  it.  They  can — and  I  think  this  is 
about  all  that  in  their  affidavits  they  have  charged  us  with  doing ; 
they  have  charged  us  with  committing  some  of  these  same  offenses 
with  which  we  charge  them,  and  I  think  it  largely  simmers  down 
to  a  practice  which  I  am  about  to  refer  to. 

I  think  it  has  been  customary  for  news  agencies  generally,  and 
probably  newspapers  generally,  to  get  the  news  of  any  event  of 
importance  that  may  occur  anywhere — however  they  may  get  it — 
either  through  what  may  be  termed  tips  or  rumors  or  otherwise. 
If  they  hear  a  rumor;  if  our  agents  or  correspondents  hear  a 
rumor  that  such  an  event  has  occurred,  they  convey  an  announce- 
ment of  it  to  their  divisonal  office.  If  they  see  in  an  early  edition 
of  a  newspaper  that  such  and  such  an  event  has  occurred,  they 
promptly  telegraph  to  us  that  it  is  rumored  that  such  an  event  has 
taken  place.     If  any  of  our  correspondents   anywhere   hears   a 
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rumor  of  the  occurrence  of  an  important  event  which  would  be 
likely  to  interest  our  members — he  may  see  it  either  casually  on 
the  street  or  in  a  newspaper  or  on  a  bulletin  board — he  would  at 
once,  naturally  and  properly,  wire  us  that  it  is  rumored  that  such  an 
event  has  occurred.  We  then  investigate  through  our  own  inde- 
pendent sources  and  obtain  the  facts  in  regard  to  that  event.  We 
then  write  up  our  story  and  send  it  to  our  members.  For  example, 
if  it  were  rumored  that  the  present  Pope  had  died,  any  one  of  our 
correspondents  anywhere  who  might  hear  of  that  would  wire  that 
to  us  at  once.  We  would  then  cable  to  our  agents  in  Rome  to 
ascertain  what  the  fact  was  and  he  would  advise  us  immediately. 
But  it  has  never  been  our  practice,  and  we  have  steadily  set  our 
face  against  it — and  so  far  as  we  know  it  has  never  been  done — to 
take  bodily  despatches  that  are  printed  in  any  other  newspaper,  or 
sent  out  by  any  other  news  agency,  and  reproduce  them  in  our 
service. 

Now,  I  can  see  no  objection  to  their  following  this  tipping  plan. 
We  ought  not  object  to  their  doing  the  same  thing  we  do.  I  con- 
cede it  would  be  perfectly  proper  for  them  or  their  correspondents, 
when  they  learn  from  the  early  editions  of  our  newspapers  of 
some  event  of  importance,  to  advise  them  of  it  so  that  they  can 
investigate  it  on  their  own  behalf  and  then  send  out  their  own 
story  from  their  own  independent  investigation  in  respect  to  the 
facts. 

But  I  claim,  and  I  think  the  case  is  fully  supported,  that  they 
cannot  bodily  take  our  news  which  we  have  accumulated  at  great 
expense  as  the  result  of  our  labor  and  expenditure,  and  appropri- 
ate it  and  sell  it  as  their  own,  as  if  they  had  acquired  it  independ- 
ently and  through  their  own  original  sources  of  information. 

Mr.  Untermye;r:  Even  after  it  is  published? 

Mr.  Jennings:  Even  after  it  is  published. 

The  Court:  They  don't  sell  it  under  any  representation  as 
to  its  origin,  do  they? 

Mr.  Jennings:  They  do  in  effect,  and  these  despatches  are 
published  by  their  newspapers  as  despatches  of  the  International 
News  Service.    And  in  the  instances  given  in  these  affidavits  they 
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even  do  it  under  a  London  date  line.  When  they  couldn't  get  any 
news  from  London  they  took  it  wholly  from  us. 

The  Court  :  A  newspaper  could  take  it  from  your  service  and 
print  it ;  there  would  be  no  illegality  in  that,  would  there  ? 

Mr.  Jennings  :  I  think  there  would  unless  they  gave  us  credit 
for  it.  I  think  to  take  our  matter  and  offer  it  as  its  own  would 
be  wrong  for  any  paper. 

The  Court  :  What  about  the  copyright  law  ? 

Mr.  Jennings  :  I  don't  think  the  copyright  law  has  any  appli- 
cation to  it.  It  is  obviously  impossible  to  copyright  a  newspaper 
or  news  items.  For  one  thing,  the  copyright  law  requires  two 
copies  of  the  title  to  be  filed  in  the  Library  of  Congress ;  it  requires 
two  copies  of  the  paper  to  be  copyrighted.  Why  there  are  thou- 
sands of  these  news  despatches  every  day.  It  would  be  impossible 
to  do  that. 

The  Court  :  Supposing  I  write  a  story  or  a  history  or  anything 
else  and  don't  copyright  it,  and  the  New  York  Times  or  any  other 
newspaper  in  its  Sunday  edition  should  publish  that  with  the  head- 
ing, "Story  of  Cinderella,"  or  anything  else,  without  giving  me 
any  credit? 

Mr.  Jennings  :  Well  that  is  governed  by  copyright. 

The  Court:  Well,  there  is  no  copyright. 

Mr.  Jennings  :  Well,  as  to  that,  that  is  a  product  of  your  in- 
vention and  your  brain. 

The  Court  :  I  can  keep  them  from  getting  the  product  of  my 
brain,  as  I  understand  it.  They  would  have  no  right  to  break  into 
my  desk  and  take  it.  If  I  didn't  give  it  to  the  public  at  all,  I  could 
enjoin  them. 

Mr.  Jennings:  Yes. 

The  Court:  But  if  through  my  effort  in  any  way  that  had 
been  given  to  the  public,  I  don't  see  what  difference  it  would  make 
whether  it  is  news  that  has  been  collated  or  condensed  or  put  in 
some  businesslike  form,  if  it  has  been  given  to  the  public. 

Mr.  Jennings  :  I  think  one  difference  is  this,  that  you  are  gov- 
erned  by  the  statute  in  that  case,  the  copyright  statute.  Means 
are  afforded  to  you  of  protecting  yourself  and  we  are  not  gov- 
erned by  that.     I  think  even  in  your  case  the  question  of  unfair 
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competition Well,  the  question  of  unfair  competition  wouldn't 

exist  in  your  case. 

The  Court:  Well  of  course  they  ought  not  to  have  unfair 
trade  and  mislead  the  public  by  any  act  they  do, 

Mr.  Jennings:  They  ought  not  to  have  unfair  competition  by 
which  they  can  take  for  nothing  what  we  have  gathered  at  enor- 
mous expense  and  sell  it  as  their  own  product  in  competition 
with  us.  Let  me  give  you  an  illustration  which  I  think 
will  bring  this  out  more  clearly  than  anything  else.  Take  the 
Evening  Post,  for  example.  Suppose  some  man,  by  some  modem 
process,  could  duplicate  and  reproduce  the  Evening  Post  entirely, 
within  half  or  three-quarters  of  an  hour  of  the  time  when  the 
first  copy  was  available.  There  are  modern  processes  by  which 
it  can  be  done  very  quickly.  There  is,  I  believe,  an  operation  by 
which  the  printed  page  can  be  transferred  to  a  lithograph  plate, 
and  by  the  use  of  acid  it  can  be  eaten  away  so  that  they  can 
print  from  that  within  a  very  short  time  of  the  time  the  paper 
first  appears.  For  the  purpose  of  illustration  this  element  doesn't 
matter.  Let  us  assume  it  could  be  done  within  half  an  hour  or 
within  an  hour  of  the  time.  Now  some  one  who  wants  to  get  the 
benefit  of  the  Evening  Post's  work  without  costing  him  anything, 
or  anything  like  it  costs  the  Evening  Post  to  produce  it,  decides 
that  he  will  establish  a  paper  called,  we  will  say,  the  Evening 
Call,  the  New  York  Evening  Call.  He  makes  a  business  of  taking 
the  first  copy  of  the  Evening  Post  that  comes  out,  and  by  one  of 
these  processes  reproduces  it  entire,  with  the  title,  "The  New  York 
Evening  Call,"  and  then  sells  that  at  one  cent  instead  of  the  three 
cents,  in  competition  with  the  Evening  Post. 

The  Court:  If  that  was  unfair,  it  would  be  unfair,  wouldn't 
it,  because  it  tended  to  deceive  the  public  and  make  them  think 
that  it  was  the  Evening  Post? 

Mr.  Jennings  :  No,  I  don't  think  so.  Let  him  advertise :  "We 
give  the  public  precisely  the  identical  information  contained  in  the 
Evening  Post,  at  one-third  the  price."  Now  that  newspaper, 
while  it  would  not  reach  the  public  as  early  as  the  Evening  Post, 
would  reach  the  public  early  enough ;  it  would  be  on  your  dinner 
table ;  it  would  be  available  when  men  got  home  from  their  offices. 
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If  the  same  thing  were  done  in  the  case  of  a  morning  news- 
paper     The  first  editions  of  the  morning  papers  are  printed 

as  early  as  3  o'clock,  aren't  they? 

Mr.  F.  R.  Martin:  Twelve  o'clock. 

Mr.  Jennings:  They  are  printed  at  12  midnight.  There  would 
be  ample  time  to  reproduce  a  morning  newspaper  and  have  it 
upon  everybody's  breakfast  table,  and  it  could  be  advertised; 
that  would  be  the  point  about  it.  The  advantage  of  it  would  be 
not  to  deceive  the  public,  but  to  advertise:  "We  give  you  the 
same  newspaper  precisely,  word  for  word,  that  is  published  by 
the  Evening  Post  and  sold  by  the  Evening  Post  for  three  cents 
a  copy.  We  give  you  the  same  newspaper,  word  for  word,  that 
is  published  as  the  New  York  American  (or  under  any  other 
name),  for  one-half  of  the  price."  While  they  might  not  build 
up  a  great  business,  the  very  fact  that  they  indulged  in  that 
practice,  I  think,  would  be  shocking  to  the  moral  sense  of  the 
community.  I  doubt  if  they  could  build  up  a  great  business, 
but  still  they  would  get  some  customers,  and  they  would  probably 
build  up  a  business  that  would  be  large  enough  to  enable  them 
to  pay  an  enormous  profit,  upon  the  slight  expense  they  would 
be  put  to  in  the  production  of  this  paper;  because  the  great  cost 
of  making  up  a  newspaper  is  in  the  gathering  of  the  news  and 
the  editing  of  the  news  and  the  work  done  by  the  men  of  brains 
who  are  in  the  editorial  departments. 

Take  the  matter  of  advertising  in  such  a  paper.  If  such  a 
paper  as  that  were  to  be  published,  "The  Evening  Call,"  with 
the  same  material  as  the  Ez'ening  Post,  for  example,  I  have  no 
doubt  you  could  go  to  such  stores  as  Lord  and  Taylor  or  Wana- 
maker  and  say:  "Here,  our  circulation  is  not  as  great  as  the 
Evening  Post,  but  we  would  be  very  glad  to  sell  advertising  in 
our  paper,  which  will  reach  certain  people  which  the  Evening 
Post  won't  reach  and  which  contains  the  same  news  and  which 
sells  for  one-third  the  price."  In  that  way  they  would  take  away 
advertising  from  the  Evening  Post. 

Now  it  seems  to  me  that  that  shocks  the  moral  sense,  and  that 
except  in  degree,  the  moral  obliquity  of  taking  news  solidly  in 
that  way  and  selling  it  as  its  own  is  just  as  great — is  not  perhaps 
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as  great,  but  is  really  as  real  as  doing  the  same  thing  by  either 
of  the  other  practices  which  we  charge  the  defendant  with.  The 
cRSerence  is  really  only  in  degree. 

The  Court:  Let  me  ask 

Mr.  Jennings:  The  point  is  that  by  these  methods  they  have 
reaped  where  they  have  not  sown.  They  take  something  that 
belongs  to  us ;  they  take  our  property,  which  is  just  as  real  as 
if  it  were  personal  property  or  tangible  property.  They  use  our 
despatches  as  their  own,  and  thus  unfairly  compete  with  us  and  do 
us  untold  damage,  and  I  believe  that  under  the  authorities  to  which 
I  shall  call  Your  Honor's  attention,  it  is  clear  that  the  arm  of  a 
court  of  equity  is  long  enough  to  stop  that  kind  of  practice. 

The  Court:  Let  me  see  if  I  get  your  third  point:  Do  you 
mean  to  say  that  if  The  Post  puts  out  on  its  bulletin  board, 
"Venizelos  has  been  assassinated,"  for  instance,  and  that  that  in- 
formation is  derived  from  The  Associated  Press,  the  International 
News  Service  then  has  no  right  to  use  it? 

Mr.  Jennings  :  I  think  the  court  of  equity  should  enjoin  them 
from  that. 

The  Court:  How  are  they  to  know  where  that  news  comes 
from;  when  it  is  put  on  a  bulletin  board,  how  do  they  know  it 
comes  from  The  Associated  Press? 

Mr.  Jennings:  Well,  now  that  is  a  practical  question.  It 
may  be  that  in  some  cases  credit  is  given  to  The  Associated  Press 
for  our  news.  It  may  be  that  we  shall  have  to  enforce  the  by-law 
which  we  have,  by  which  we  can  require  the  members  to  credit  our 
despatches  to  The  Associated  Press. 

The  Court:  Do  I  understand  you  to  say  that  if  they  do  give 
credit  to  The  Associated  Press,  they  are  permitted  to  use  this 
news  when  it  is  put  on  a  bulletin  board? 

Mr.  Jennings:  Yes.  I  think  that  if  the  Defendant  doesn't 
know  that  it  is  our  news,  I  should  doubt  whether  we  would  be 
able  to  enforce  any  injunction  we  might  have  against  the  Defend- 
ant. I  think  morally  it  would  be  just  as  honorable  for  them  to 
steal  news  from  somebody  else  as  it  would  be  from  us.  So  I 
think  it  is  up  to  us  to  bring  home  to  the  Defendant  knowledge  of 
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the  fact  that  such  news  as  may  be  put  upon  our  bulletin  boards,  or 
as  may  be  published  in  our  papers,  is  our  news. 

The;  Court:  I  don't  get  your  point.  I  get  the  words  of 
course,  that  you  use,  but  I  don't  see  anything  immoral  at  all, 
when  a  thing  has  been  put  out  on  a  bulletin  board,  whatever 
the  source  may  be,  when  the  source  is  not  disclosed,  in  one's 
copying  it  and  giving  it  to  anyone  else,  either  as  a  matter  of 
business  or  as  a  matter  of  pleasure. 

Mr.  Jennings:  I  don't  believe,  if  Your  Honor  was  in  the 
business  of  running  a  news  agency,  that  you  would  take  news  in 
that  way  and  sell  it  to  your  customers  as  your  own,  as  if  it  had 
been  gathered  by  you  independently. 

The  Court:  Aren't  these  people  supposed  to  be  getting  news 
from  any  source  they  can,  so  long  as  they  don't  commit  fraud 
or  break  a  contract  or  deceive  the  public? 

Mr.  Jennings:  I  think  that  is  a  fraud.  I  think  that  does 
deceive  the  public.  I  think  that  is  a  fraud  on  us,  and  I  think 
it  is  a  fraud  upon  the  public.  They  are  selling  as  their  own 
something  which  has  cost  them  no  effort  and  which  they  have 
taken  from  us  bodily.  I  would  like  to  call  Your  Honor's  atten- 
tion to  one  or  two  cases. 

Mr.  Untermyer:  There  are  a  number  of  publications  that 
habitually  take  matter  from  other  sources  and  reprint  it  as  their 
own.    The  Review  of  Reviews  did  that  perpetually. 

Mr.  Jennings  :  Is  it  a  perpetual  thief,  the  Review  of  Reviews f 

The  Court  :  A  great  many  are ;  I  don't  know  anything  about 
these  individual  cases. 

Mr.  Untermyer  :  They,  didn't  do  anything  except  take  other 
news.  I  think  we  will  show  that  one  of  the  chief  offenders  in 
that  respect  is  The  Associated  Press. 

The  Court:  I  think  there  was  a  scandal  in  this  country  for 
many  years,  the  way  things  were  pirated,  but  I  cannot  view, 
merely  taking  something  off  a  bulletin  board  of  the  Tribune  or  the 
World  or  the  Post  perhaps  as  the  latest  news,  which  will  come 
out  in  their  paper,  as  something  which  should  not  be  given  out 
by  the  news  agency  that  collects  it.  I  think  it  would  be  a  much 
more  honorable  business  method  for  them  to  say  "The  Evening 
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Post  says  so  and  so,"  or  "The  World  says  so  and  so."    I  agree 
that  other 

Mr.  Jennings:  If  they  said  that  it  would  be  all  right. 

The  Court  :  They  wouldn't  like  to  say  "The  Associated  Press 
says  so  and  so,"  because  it 

Mr.  Jennings:  If  they  said  that,  then  everybody  would  know 
where  it  came  from.  There  are  any  number  of  cases,  it  seems 
to  me,  that  sustain  the  doctrine  for  which  I  contend,  which  is 
that  we  are  entitled  to  have  our  property  rights  in  this  news, 
which  we  have  gathered  at  enormous  expense,  protected  from 
appropriation  by  any  rival  organization  for  the  purpose  of  selling 
it,  and  that  that  constitutes  unfair  competition  and  that  a  court 
of  equity  should  grant  an  injunction  to  restrain  it. 

The  Court:  Of  course  you  put  a  newspaper  and  a  news 
agency  on  an  entirely  different  plane  from  an  ordinary  private 
person.  You  wouldn't  contend  that  The  Associated  Press  or  the 
International  News  Service  were  pledged  to  give  credit  to  a 
private  person  for  some  news  they  got  from  them,  some  news 
they  may  have  picked  up  from  the  street  or  elsewhere? 

Mr.  Jennings:  That  is  entirely  different;  there  is  no  ques- 
tion of  unfair  competition  there;  there  is  no  seal  of  confidence 
there.     A  private  person  gives  it  to  the  news  agency. 

The  Court:  Well,  of  course  there  is  a  seal  of  confidence  in 
one  or  two  points,  but  there  is  not  a  seal  of  confidence  in  the 
ordinary  sense. 

Mr.  Jennings  :  I  don't  think  this  is  an  unrestrained  publication. 
I  think  this  is  a  limited  right  of  publication.  Our  arrangement 
with  our  members  permits  them  to  use  this  news  merely  for  the 
purpose  of  publication  in  their  papers,  and  for  no  other  purpose 
whatever ;  they  cannot  sell  it  to  a  news  agency ;  they  cannot  dispose 
of  it  to  a  news  agency. 

The  Court:  Haven't  they  a  right  to  put  it  on  their  bulletin 
boards  ? 

Mr.  Jennings:  Yes.  But  so  far  as  the  bulletin  board 
question  goes,  I  think  their  case  is  exactly  parallel  to  that  in 
the  black-board  cases.  There  are  any  number  of  cases  which 
hold  that  where  stock  quotations  or  market  quotations  are  posted 
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on  black-boards  in  brokers'  offices,  or  in  other  public  places,  courts 
have  issued  injunctions  to  restrain  rival  ticker  agencies  from 
taking  that  information.  In  the  United  States  Circuit  Courts 
they  have  discussed  that  precise  question.  The  mere  fact  of 
posting  information  upon  a  black-board,  even  in  a  place  which  is 
open  to  everybody,  is  not  such  publication  as  permits  a  rival  agency 
to  take  that  news  or  that  information  and  use  it  as  their  own. 

One  of  the  cases  which  comes  nearest  in  its  phases  and  in  its 
reasoning  is  the  case  of  the  National  Telegraph  News  Company 
against  the  Western  Union  Telegraph  Company,  in  the  119  Federal 
Reporter. 

The  Court:  Against  the  Western  Union? 

Mr.  Jennings:  Yes,  against  the  Western  Union.  I  suppose 
we  will  file  a  brief  and  give  it  there.  In  a  decision  by  the  Circuit 
Court  of  Appeals,  Judges  Jenkins,  Grosscup  and  Bunn,  the  opinion 
was  written  by  Judge  Grosscup,  the  Circuit  Judge.  The  Western 
Union  Telegraph  Company  had  established  the  business  of  a 
ticker  service,  by  which  quotations  of  stocks  and  various  other 
market  quotations  could  be  promptly  printed  upon  the  tape  of 
a  ticker  in  the  offices  of  brokers  and  bankers  and  hotels  and  in 
other  places.  A  rival  concern,  the  National  Telegraph  News  Com- 
pany, entered  the  field.  The  Western  Union  Telegraph  Company 
would  gather  by  its  own  efforts  and  at  its  own  expense  these  various 
quotations  and  various  items  of  information,  and  would  print  them 
on  the  tape  and  distribute  them  in  this  way  to  its  customers.  The 
National  Telegraph  News  Company  adopted  a  similar  system  for 
the  City  of  Chicago.  They  didn't  gather  their  information  inde- 
pendently but  they  took  it  from  the  tickers  of  the  Western  Union 
Telegraph  Company  and  then  sold  it  to  their  customers  as  their 
own.  Your  Honor  will  see  the  result  is  precisely  like  the  present 
situation.  The  Court  granted  an  injunction.  I  think  this  case 
never  went  higher,  but  it  was  cited  with  approval  by  the  Supreme 
Court  of  the  United  States  in  another  case  to  which  I  shall  call 
Your  Honor's  attention.    The  Court  says : 

"The  evidence  in  the  record  before  us  shows  that  they  have  been 
appropriating  vi  et  armis  the  news  appearing  upon  the  appellee's 
tape;  and,  thereupon,  with  the  loss  of  a  few  moments  only,  redis- 
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tributing  such  news  over  their  own  wires  and  tickers  to  their  own 
patrons.  Such  appropriation  is  not  denied,  but  is  defended  as  appel- 
lant's lawful  right,  upon  the  ground,  chiefly,  that  upon  the  appear- 
ance of  the  printed  tape  upon  the  appellee's  tickers,  in  the  places  of 
appellee's  patrons,  there  is  such  a  publication  as,  within  the  meaning 
of  the  law,  dedicates  the  contents  of  the  tape  to  the  public,  and  de- 
prives appellee  of  any  further  monopoly  therein." 

The  Court  then  goes  on  to  say  that  that  contention  is  grounded 
chiefly  upon  the  idea  that  it  comes  within  the  copyright  law,  but 
it  goes  on  to  argue  that  it  does  not  and  needs  to  be  distinguished 
from  it.    The  Court  says : 

"It  is  obvious,  at  a  single  glance,  that  the  appellee  is  at  great 
expense  in  gathering  and  transmitting  the  news,  and  in  maintaining 
the  instrumentalities,  the  offices,  and  the  wires,  through  which  its 
work,  in  this  respect,  is  accomplished.  At  every  initial  point  there 
must  be  one  who  is  on  the  lookout — eyes  trained  to  see,  and  a  judg- 
ment trained  to  discriminate — and  in  every  central  office  there  must 
be  minds  fitted  by  native  wit  and  acquired  knowledge  to  winnow  the 
wheat  from  the  chaff.  Added  to  this  is  the  increased  cost  of  dis- 
patchers, instruments,  wires  and  plant  made  necessary  by  this  special 
department  of  appellee's  business." 

This  language  is  all  expressly  applicable  to  us,  and  I  should 
like  to  adopt  it  as  part  of  my  argument.    The  decision  then  goes  on : 

"It  is  obvious,  also,  that  if  appellants  may  lawfully  appropriate 
the  product  thus  expensively  put  upon  the  appellee's  tape,  and  dis- 
tribute the  same  instantaneously  to  their  own  patrons,  as  their  own 
product,  thus  escaping  any  expense  of  collection,  but  one  result 
could  follow — the  gathering  and  distributing  of  news,  as  a  business 
enterprise,  would  cease  altogether." 

Then  the  Court  goes  on  to  argue  that  the  Appellee  could  not 
copyright  this  matter. 

The  Court  :  Of  course  that  may  be  distinguished ;  I  don't  know 
the  details  of  the  facts.  It  may  be  that  that  information  was  given 
to  members  for  their  own  use  in  their  own  places  of  business. 

Mr.  Untermyer  :  Precisely  what  the  opinion  says,  in  so  many 
words. 

Mr.  Jennings:  The  opinion  will  show  for  itself.  The  Court 
says:  "Judged  by  a  test  like  this,  the  printed  matter  on  the  tape 
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in  question  is  in  no  sense  copyrightable.  It  is,  at  most,  the  mere 
annal  of  events  transpiring." 

Mr.  UntermyER:  Don't  you  think  the  injunction  there  says 
that  they  cannot  use  this  matter  until  after  the  lapse  of  sixty 
minutes  ? 

Mr.  Jennings  :  I  am  going  to  refer  to  all  that.  I  always  try 
to  be  accurate  and  frank ;  I  consider  myself  bound  to  be,  and  I 
don't  need  any  instruction  on  that  point  from  you. 

Mr.  Jennings  (continuing) :  The  opinion  then  goes  on  to  say: 

"Indeed,  the  printed  tape  under  consideration  has  no  value  at 
all  as  a  book  or  article.  It  lasts  literally  for  an  hour,  and  is  in  the 
waste  basket  when  the  hour  has  passed.  *  *  *  The  value  of  the 
tape  to  the  patron  is  almost  wholly  in  the  fact  that  the  knowledge 
thus  communicated  is  earlier,  in  point  of  time,  than  knowledge  com- 
municated through  other  means,  or  to  persons  other  than  those  hav- 
ing a  like  service.  In  just  this  quality — to  coin  a  word — the  pre- 
communicatedness  of  the  information — is  the  essence  of  appellee's 
service ;  the  quality  that  wins  from  the  patron  his  patronage. 

"Now,  in  virtue  of  this  quality,  and  of  this  quality  alone,  the 
printed  tape  has  acquired  a  commercial  value.  *  *  *  In  no  accu- 
rate view  can  appellee  be  said  to  be  a  publisher  or  author.  Its 
place,  in  the  classification  of  the  law,  is  that  of  a  carrier  of  news, 
the  contents  of  the  tape  being  an  implement  only,  in  the  hands  of 
such  carrier,  in  its  engagement  for  quick  transmission.  This  is  serv- 
ice ;  not  authorship,  nor  the  work  of  the  publisher. 

"This,  then,  brings  us  to  the  secondary  inquiry :  Is  there  any 
remedy  that  will  protect  appellee,  in  the  feature  of  its  business, 
against  the  piracy  of  outsiders?  Has  appellee,  in  the  performance 
of  this  service,  no  appeal  to  the  law? 

"It  will  be  noted,  first,  that  the  business  is,  as  an  entirety,  a 
lawful  one.  It  meets  a  distinctive  commercial  want,  and  in  some 
of  its  branches,  at  least,  adds  to  the  facilities  of  the  business  world. 
Indeed,  no  argument  against  its  lawfulness  has  been  advanced. 

"The  business  involves,  also,  the  use  of  property.  This  consid- 
eration brings  it  at  once,  in  a  general  way,  within  the  protecting 
care  of  courts  of  equity.  At  first  glance  the  immediate  act  restrained 
in  the  order  below — the  use  of  the  information  by  a  rival  enterprise 
until  after  sixty  minutes — may  not  appear  as  a  trespass  upon,  or 
injury  to,  property,  other  than  to  the  extent  that  there  may  be  prop- 
erty in  the  printed  matter." 

Judge  Grosscup  then  goes  on  to  argue  that  intangible  prop- 
erty is  just  as  much  entitled  to  the  protection  of  a  court  of  equity 
as  tangible  property.  Then  he  sums  up  in  language  which  it 
seems  to  me  is  directly  applicable  to  our  case: 
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"The  case  under  consideration  may  be  summed  up  as  follows : 
The  business  of  appellee  is  that  of  a  carrier  of  information.  The 
gist  of  its  service  to  the  patron  is  that,  by  such  carriage,  the  patron 
acquires  knowledge  of  the  matter  communicated  earlier  than  those 
not  thus  served.  The  ticker,  with  its  printed  tape,  is  an  implement 
or  means  only  to  this  commercial  end,  which  the  patron,  or  the 
patron's  patron,  may  utilize  to  the  end  intended,  but  may  not  appro- 
priate to  some  end  not  intended,  especially  if  such  appropriation 
result  in  injury  to,  or  total  destruction  of,  the  service.  In  short, 
the  law,  being  clearly  inadequate  to  that  purpose,  equity  should  see 
to  it  that  the  one  who  is  served,  and  the  one  who  serves,  each  gets 
what  the  engagement  between  them  calls  for;  and  that  neither,  to 
the  injury  of  the  other,  shall  appropriate  more. 

"The  immediate  business  of  appellee  brought  to  our  attention,  in 
the  case  under  review,  may  not  arouse  any  great  solicitude.  It  re- 
lates to  the  gathering  and  distributing  of  news,  not  looked  upon 
perhaps,  in  all  quarters,  as  essential  to  the  public  welfare.  But  the 
questions  raised  are  of  much  wider  significance.  They  involve, 
among  others,  that  modern  enterprise — one  of  the  distinctive  achieve- 
ments of  our  day — which,  combining  the  genius  and  the  accumula- 
tions of  men,  with  the  forces  of  electricity,  combs  the  earth's  sur- 
face, each  day,  for  what  the  day  has  brought  forth,  that  whatever 
befalls  the  sons  of  men  shall  come,  almost  instantaneously,  into  the 
consciousness  of  mankind.  Thus,  a  gun  thunders  in  a  harbor  on 
the  other  side  of  the  earth ;  before  its  reverberations  have  ceased, 
the  moral  sequence  of  the  event  has  taken  root  in  every  civilized 
quarter  of  the  earth.  Famine  arises  in  India  to  begin  its  grim 
march;  it  has  gotten  but  little  under  way  until  a  counter  army — 
the  unfailing  benevolence  of  human  kind — has  been  mustered  from 
America  to  Russia.  On  an  isolated  island,  and  without  premonition, 
a  mountain  claps  its  black  hands  upon  the  population  of  a  city; 
almost  before  a  ship  in  the  harbor,  with  tidings  of  the  catastrophe, 
could  have  set  sail,  relief  ships  from  the  harbors  of  Christendom  are 
under  way.  By  such  agencies  as  these  the  world  is  made  to  face 
itself  unceasingly  in  the  glass,  and  is  put  to  those  tests  that  bring 
increasing  helpfulness  and  beauty  into  the  heart  of  our  race. 

"Is  service  like  this  to-be  outlawed?  Is  the  enterprise  of  the 
great  news  agencies,  or  the  independent  enterprise  of  the  great  news- 
papers, or  of  the  great  telegraph  and  cable  lines,  to  be  denied  appeal 
to  the  courts,  against  the  inroads  of  the  parasite,  for  no  other  reason 
than  that  the  law,  fashioned  hitherto  to  fit  the  relations  of  authors  and 
the  public,  cannot  be  made  to  fit  the  relations  of  the  public  and  this 
dissimilar  class  of  servants?  Are  we  to  fail  in  our  plain  duty  for 
mere  lack  of  precedent?  We  choose,  rather,  to  make  precedent- 
one   from   which   is   eliminated,   as   immaterial,    the    law   grown    up 
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around  authorship — and  we  see  no  better  way  to  start  this  precedent 
upon  a  career  than  by  affirming  the  order  appealed  from." 

The  Court  :  Who  decided  the  case  below,  do  you  remember  ? 

Mr.  Jennings:  I  beg  your  pardon. 

The  Court:  Who  decided  the  case  below?  I  am  not  sure. 
I  have  no  statement  of  who  wrote  the  opinion  below. 

Mr.  Untermyer,  Jr.  :  I  think  it  was  Judge  Kohlsaat ;  I  am 
not  sure. 

Mr.  Jennings:  I  doubt  if  the  opinion  below  was  printed. 

The  Court  :  I  thought  he  might  have  written  it. 

Mr.  Jennings:  This  opinion  was  written  by  Judge  Grosscup 
in  the  Circuit  Court  of  Appeals.  This  case  has  been  largely 
followed  in  a  great  many  more  recent  cases  dealing  with  various 
subjects,  and  I  would  like  briefly  to  call  your  Honor's  attention 
to  the  different  classes  of  subjects  to  which  this  has  been  made 
applicable,  because  I  think  they  are  illuminating.  One  case  is  that 
of  the  Board  of  Trade  of  the  City  of  Chicago  against  the  Christie 
Grain  and  Stock  Company,  and  another  is  the  case  of  the  Kinsey 
Company  against  the  Board  of  Trade  of  the  City  of  Chicago. 
Your  Honor  knows  that  the  Board  of  Trade  of  Chicago  is 
the  exchange  of  Chicago,  chiefly  committed,  I  think,  to 
dealings  in  wheat  and  similar  products,  corn  and  other  farm 
products.  They  sent  (I  assume  by  this  ticker  service)  to 
their  various  members  the  market  quotations  from  time  to 
time.  In  the  one  case,  the  L.  A.  Kinsey  Company,  and  in 
the  other  case,  the  Christie  Grain  and  Stock  Company,  set 
up  a  rival  system  of  distribution  of  the  quotations  to  a  different 
set  of  patrons  of  the  Board  of  Trade.  They  took  these  quotations 
from  the  ticker  service  of  the  Board  of  Trade,  and  this  suit  was 
brought  to  enjoin  them.  The  case  came  up  from  the  lower  court 
to  the  Circuit  Court  of  Appeals  for  the  Seventh  District,  which 
is  the  same  circuit  that  rendered  this  decision  in  the  Western  Union 
Telegraph  case,  and  that  court  followed  that  decision  and  granted 
the  injunction. 

In  the  case  which  went  up  from  the  Eighth  Circuit,  they  denied 
the  injunction  upon  the  ground  of  "clean  hands."  It  was  con- 
tended, in  answer  to  the  application — I  think  the  defense  was 

167 


Associated  Press  vs.  International  News  Service. 


Hearing. 


largely  rested  upon  the  claim  that  the  Board  of  Trade  itself  was 
a  gambling  institution  and  was  conducted  in  violation  of  the  laws 
of  Illinois.  It  appeared  that  these  defendants  who  sought 
to  transmit  this  information  of  the  Board  of  Trade,  had 
set  up  the  claim  that  as  the  greater  percentage  of  the  transactions 
on  the  Board  of  Trade  were  in  the  nature  of  wagers,  and  there- 
fore gambling  transactions,  the  complainant  had  come  into  court 
with  unclean  hands.  The  customers  or  clients  of  the  Board  of 
Trade,  they  contended,  consisted  largely  of  bucket-shops  and  less 
reputable  classes  of  brokers.  The  Eighth  Circuit  denied  the  in- 
junction upon  the  ground  that  the  Board  of  Trade,  which  dealt 
largely  in  futures,  was  violating  the  law  and  could  not  ask  the  aid 
of  a  court  of  equity. 

The  injunction  was  sustained  in  the  one  case,  and  the  decision 
in  the  other  case,  of  refusing  to  grant  the  injunction,  was  reversed. 
Judge  Holmes,  in  writing  the  opinion,  says :  "In  the  first  place, 
apart  from  special  objections,  the  plaintifif's  collection  of  quota- 
tions is  entitled  to  the  protection  of  the  law.  It  stands  like  a 
trade  secret.  The  plaintiff  has  the  right  to  keep  the  work  it  has 
done,  or  paid  for  doing,  to  itself.  The  fact  that  others  might  do 
similar  work,  if  they  might,  does  not  authorize  them  to  steal 
the  plaintiff's."  And  he  cites  this  case  which  I  previously  referred 
to,  the  Western  Union  case. 

Upon  the  question  of  publication.  Judge  Holmes  says:  "The 
plaintiff  does  not  lose  its  rights  by  communicating  the  result  to 
persons,  even  if  many,  in  confidential  relations  to  itself,  under 
a  contract  not  to  make  it  public,  and  strangers  to  the  trust  will 
be  restrained  from  getting  at  the  knowledge  by  inducing  a  breach 
of  trust  and  using  knowledge  obtained  by  such  a  breach." 

The  Court:  Well,  you  see  Judge  Holmes  uses  words  which 
are  vital  in  theory.  It  is  conceivable  that  your  bulletin-board  case 
might  come  within  such  a  case. 

Mr.  Jennings:  I  don't  think  this  case  goes  quite  as  far  as 
we  need  to  go,  but  still  it  is  the  fact  that  in  this  case  all  of  these 
publications  were  open  to  anybody.  Anybody  could  go  into  the 
offices  of  these  members  of  the  Board  of  Trade  and  take  this 
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news,  just  as  anybody  could  buy  our  newspapers  or  stand  in 
front  of  our  bulletin-boards. 

The  Court  :  It  looks  as  though  that  must  have  been  the  case. 
His  language,  though,  is  that  they  were  bound  not  to  give  it  out. 

Mr.  Unte;rmyer  :  Except  to  their  patrons. 

Mr.  Jennings:  In  the  case  in  the  Seventh  Circuit,  which  was 
affirmed  by  Judge  Holmes,  Judge  Baker,  who  wrote  the  opinion, 
expressly  refers  to  this  very  Associated  Press  situation.  He  says : 
"Suppose  this  non-contraband  news  were  collected  and  dissem- 
inated by  The  Associated  Press.  If  that  company  were  com- 
plainant and  'clean-handed,'  its  right  to  an  injunction,  the  case 
being  proper  in  other  respects,  would  not  be  doubted." 

Mr.  Untermyer:  Is  that  a  citation? 

Mr.  Jennings:  130  Federal. 

Mr.  Nicholson  :  Up  to  198. 

The  Court:  These  cases  are  very  interesting,  any  way.  I 
should  say  they  might  come  under  your  No.  i  and  2,  rather  than 
your  3. 

Mr.  Jennings:  I  won't  refer  to  any  more  cases  in  detail, 
but  I  simply  wish  to  say  this :  That  the  same  principle  has  been 
applied  by  the  United  States  courts  and  State  courts,  in  Massa- 
chusetts, in  this  district,  in  the  Western  districts,  in  respect  to 
different  classes  of  things.  First,  in  the  theatrical  classes,  in  the 
drama,  it  has  been  held  that  anybody  is  privileged  to  hear  a  play, 
but  nobody  can  copy  the  dialogue  or  lines  of  that  play  and 
publish  it,  whether  it  is  copyrighted  or  not.  A  court  of  equity 
will  enjoin  that  as  improper. 

Another  class  of  cases  is  represented  by  the  case  of  Dodge 
Construction  Company,  or  rather  the  Dodge  Company  against 
the  Construction  Information  Company.  In  a  very  able  opinion 
in  that  case  Judge  Knowlton  of  Massachusetts  uses  language 
exactly  like  ours.  There  the  Dodge  Company  made  a  business 
of  accumulating  information  in  respect  to  proposed  building  con- 
tracts. I  suppose  they  went  to  the  offices  of  the  building  depart- 
ments and  looked  over  the  plans  that  were  filed  for  buildings 
and  then  sent  to  their  regular  customers  detailed  information 
in  respect  to  that,  in  order  that  they  might  bid  upon  these  pro- 
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posed  buildings.  A  rival  organization  obtained  that  information 
from  some  of  their  reports  to  their  customers  and  set  up  a  rival 
business,  and  they  were  enjoined  upon  this  principle,  that  the 
Dodge  Company  had  a  property  right  in  that  information  which 
they  had  gathered.  Both  upon  the  principle  that  unfair  compe- 
tition should  not  be  permitted  and  also  upon  the  principle  that 
the  property  right  of  the  company  in  its  information  should  be 
protected,  the  court  held  that  they  were  entitled  to  an  injunction. 

Then  there  are  some  phonograph  cases  which  were  decided 
in  this  department.  There  is  a  very  interesting  opinion  by  Judge 
Chatfield,  where  this  practice  was  resorted  to.  Some  concern 
would  take  the  phonograph  records  of  the  Victor  company,  a 
song  by  Caruso,  for  instance,  or  somebody  else,  and  would  make 
matrices  of  those  records  and  then  with  some  suitable  material 
would  cast  new  records  and  would  sell  these  to  its  customers 
as  its  own — precisely  the  same  music  or  the  same  record  of  the 
Victor  company,  I  think  it  was ;  I  have  forgotten  which. 

Mr.  Nicholson  :  The  Victor  company  was  associated  in  the 
case. 

The;  Court:  Did  they  get  it  lawfully  from  the  Victor? 

Mr.  Jennings  :  Yes,  they  bought  the  record.  Then  they  copied 
it  in  the  way  I  have  explained,  so  that  the  record  they  sold  was 
exactly  the  same  as  the  record  of  the  other  company.  I  remember 
that  all  the  defects  in  the  original  record  appeared  in  the  duplicate 
one.    Judge  Chatfield  said  that  was  unfair  competition. 

The  Court:  Of  course  those  Victor  records  are  patented, 
and  the  Victor  talking  machines,  according  to  my  recollection,  in 

another  case  that  I  sat  in Their  contracts,  which  may  or 

may  not  be  valid,  but  are  assumed  thus  far  to  have  been  valid, 
provide  that  their  records  shall  be  used  only  in  a  certain  way  and 
for  a  certain  limited  purpose.  I  think  the  instance  referred  to 
might  involve  some  kind  of  a  breach  of  contract. 

Mr.  Jennings:  That  was  not  so  in  this  case. 

Mr.  UntermyER:  What  is  the  title  of  the  case  you  are  re- 
ferring to? 

Mr.  Nicholson  :  That  case  wasn't  brought  under  the  Patent 
Law,  and  the  defendant  tried 
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Mr.  Jennings  :  These  records  were  not  sold  under  any  restric- 
tions. I  know  because  I  buy  lots  of  these  records  and  I  don't 
buy  them  under  any  restriction.  They  simply  took  these  records 
bodily  and  duplicated  them,  and  Judge  Chatfield  said  that  that 
was  unfair  and  that  it  could  not  be  done. 

Then  there  are  some  "Prestolite"  cases  that  I  think  are  very 
like  ours.  The  Prestolite  Company  against  Davids,  209  Federal 
917,  and  similar  Prestolite  cases  in  the  Northern  Pistrict  of  New 
York,  in  Connecticut,  Southern  District  of  California,  District  of 
South  Carolina,  District  of  Pennsylvania,  Seventh  Circuit.  We 
will  give  Your  Honor  a  memorandum  of  all  these.  In  these 
cases  the  plaintiff  was  the  manufacturer  of  an  acetylene  gas  for 
automobiles,  and  this  gas  was  put  up  in  tanks  of  special  con- 
struction. They  built  up  a  system  of  exchange  and  renewal, 
whereby  an  empty  tank  might  be  exchanged  for  a  full  one,  in 
any  city  in  the  United  States.  Your  Honor  is  probably  an  auto- 
mobilist,  and  I  need  not  explain  the  advantage  of  that  system. 
The  defendant  in  the  case  was  a  competitor  with  a  similar  system, 
but  one  which  was  not  so  widely  distributed.  Thus  the  public 
wanted  the  plaintiff's  tanks,  although  was  willing  in  many  cases 
to  buy  the  gas  of  the  other  company,  which  was  just  as  good. 
The  defendant  engaged  in  the  practice  of  buying  the  complain- 
ant's empty  tanks  and  selling  them,  filled  with  its  own  gas,  thus 
profiting  by  complainant's  system  of  exchange  and  by  the  com- 
plainant's reputation. 

In  that  case  it  was  held  that  although  the  defendant  had  a 

perfect  right  to  buy  complainant's  tanks,  it  could  not  use  them 

so  as  to  profit  by  complainant's  system  of  exchange,  which  was 

an  intangible  property  right.    The  court  said : 

"Fair  competition  between  the  two  systems  is  excellent,  but  the 
acts  complained  of  do  not  involve  competition  between  the  two  sys- 
tems. They  involve  a  use  by  the  defendants  in  the  furtherance  of 
their  competitive  business  of  something  of  value  which  actually  be- 
longs to  their  competitor.  Instead  of  using  their  own  system  in 
competition  with  complainant's  system,  they  actually  make  complain- 
ant's system  the  very  medium  through  which  their  gas  was  intro- 
duced to  complainant's  customers.  The  facts  in  this  case  differ 
from  the  facts  appearing  in  such  cases  (citing  the  Christie  case 
and  others),  but  nevertheless  there  is  involved  a  principle  which 
seems  applicable  to  this.    The  great  value  of  the  complainant's  busi- 
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ness  lies  in  the  exchangeability  of  his  tanks.  This  quality  the  com- 
plainant has  created  itself,  and  no  one  has  the  right  to  appropriate 
it  as  his  own  to  the  detriment  and  even  destruction  of  complainant's 
business.  That  quality  is  incorporeal  and  intangible,  but  it  is  prop- 
erty nevertheless.  The  plaintiff  manifestly  having  no  adequate 
remedy  at  law,  is  entitled  to  have  his  property  protected." 

The  Court  :  Did  that  go  to  the  Court  of  Appeals  ? 

Mr.  Nicholson  :  Yes. 

The  Court:  Is  that  the  one  in  which  Judge  Noyes  dissented? 
I  had  a  mechanical  case  something  like  that  last  week,  and  I  think 
it  was  a  case  that  had  gone  to  the  Circuit  Court  of  Appeals.  I 
think  it  was  one  of  these  Prestolite  cases.  It  held  the  defendant 
was  imitating  in  general  the  system,  though  he  had  no  false  label, 
and  he  was  enjoined. 

Mr.  Jennings:  This  particular  case  I  was  referring  to  was 
in  the  Sixth  Circuit,  and  that  has  been  affirmed  by  the  Circuit 
Court  of  Appeals.  There  was  a  similar  case  in  the  Seventh  Circuit 
which  was  affirmed. 

The  Court:  Prestolite? 

Mr.  Jennings  :  Yes.  There  was  a  similar  case  in  the  Northern 
District  here,  but  I  don't  find  that  has  yet  been  affirmed  by  the 
Circuit  Court  of  Appeals. 

The  Court:  If  you  have  much  of  any  more  argument,  Mr, 
Jennings,  I  think  we  better  disband  for  lunch. 

Mr.  Jennings:  I  think  I  am  practically  through,  except  per- 
haps to  refer  to  one  or  two  more  cases.  I  am  perfectly  willing 
to  adjourn.    What  time  will  you  convene? 

The  Court:  Half-past  two. 


AFTERNOON  SESSION, 

January  17,  19 17. 

Court  reconvened  at  2.30  p.  m. 

Mr.  Jennings:  I  think  I  have  already  taken  enough  time  of 
the  Court.  I  will  not  present  anything  further  until  we  hear 
from  the  other  side. 
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Mr.  Untermykr  :  Has  Your  Honor  read  the  affidavits  attached 
to  the  moving  papers? 

The  Court:  No,  I  haven't  read  all  the  papers. 

Mr.  Untermyer:  I  would  like  to  intrude  upon  Your  Honor's 
patience  to  the  extent  only  of  skimming  through  the  affidavits 
presented  here  by  the  defendant  and  reading  those  parts  which 
I  think  are  material.  The  affidavits  are  divided  into  four  groups. 
Your  Honor  will  see  the  index  at  the  front.  The  first  group 
relates  to  the  knowledge  that  defendant's  officers  had  of  the 
particular  transactions,  the  two  transactions  relied  on  here  by 
the  complainant  as  a  basis  for  his  claim  that  we  have  been  purloin- 
ing the  news  or  in  any  way  guilty  of  what  may  be  regarded  as 
unfair  competition. 

The  second  group  relates  more  particularly  to  this  one  Cleve- 
land transaction.  The  third  group  relates  to  the  complainant's, 
The  Associated  Press's  active  participation  in  the  action  of  lifting 
tips  from  the  wires. 

The  Court:  Groups  one  and  two  are  about  the  same,  are 
they? 

Mr.  UntermyEr:  Except  that  No.  i  is  designed  to  show  that 
defendant's  officers  had  no  knowledge  of  these  few  isolated  trans- 
actions out  of  the  million  transactions  that  embrace  the  defend- 
ant's business,  and  they  go  to  show  the  general  course  of  busi- 
ness and  the  way  in  which  this  business  has  been  done  as  between 
the  various  associations. 

The  Court:  Now  the  third  group. 

Mr.  Untermyer:  The  third  group  relates  to  The  Associated 
Press  action  in  lifting  tips  from  the  wires  and  group  four  relates 
to  the  rewriting  by  The  Associated  Press  from  news  stories. 

Mr.  Wise:  The  rewriting  by  the  International  News  Service 
from  news  stories. 

Mr.  Untermyer:  And  the  practice  of  the  other  corporation, 
The  Associated  Press,  in  rewriting. 

The  Court  :  That  is,  this  news  that  was  on  the  bulletin  board  ? 

Mr.  Wise  :  Yes,  and  in  the  early  editions  of  the  papers. 

Mr.  Untermyer  :  Of  course  Your  Honor  understands  that  the 
main  complaint  is  not  with  respect  so  much  to  the  bulletin  board 
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as  it  is  with  rewriting  stories  from  the  newspapers,  the  early  edi- 
tions of  the  newspapers. 

The  Court:  You  claim  that  is  done  on  both  sides,  do  you? 

Mr.  Untermyer  :  Oh,  yes,  and  it  is  done  on  all  news  associa- 
ciations  by  all  newspapers,  and  it  is  a  uniform  custom  without  any 
exception  whatever,  and  in  that  connection,  before  reading  the 
affidavits,  I  want  to  say  to  Your  Honor  that  I  think  before  we  get 
through  it  will  be  apparent  to  you,  that  the  attempt  to  inject  into 
this  case  a  moral  issue,  and  charge  us  with  moral  delinquency,  is 
a  mere  pretext,  under  cover  of  which  it  is  sought  here  to  graft 
upon  the  law,  an  entirely  new  principle,  and  one  contrary  to  that 
established  by  all  the  other  authorities.  In  other  words,  it  can 
not  be  of  any  great  importance  to  The  Associated  Press,  that  on 
a  few  isolated  occasions,  at  one  of  the  thousands  of  news  offices 
through  the  country,  somebody  stole  some  news  from  somebody 
else,  and  there  is  no  suggestion  in  these  papers  that  there  was  any 
such  custom,  and  perhaps  I  may  repeat  that  suggestion.  I  said 
that  I  think  before  we  get  through,  going  through  those  papers, 
that  we  will  have  satisfied  Your  Honor  that  the  injecting  into  this 
case  of  the  charge  against  this  defendant  of  moral  delinquency,  is 
a  pretext.  There  is  nothing  genuine  or  real  about  it,  that  these 
few  isolated  instances,  which  have  been  charged  by  the  plaintiff  at 
this  particular  time,  are  for  the  purpose  of  ingrafting  upon  them 
an  attempt  to  sustain  a  principle  of  law  with  respect  to  taking 
news  from  the  newspapers — ^that  I  say  is  contrary  to  all  the 
authorities,  and  to  the  established  rule  of  law,  and  it  is  the  reason 
that  the  plaintiff  at  this  particular  time  precipitated  it  now — that 
Your  Honor  will  find  to  be  due  to  the  cable  situation,  and  to  the 
fact  that  we  have  been  excluded  by  the  British  Government  and 
by  other  governments,  for  reasons  which  the  papers  show,  which 
we  do  not  think  it  proper  to  go  into  at  great  length,  but  they  take 
advantage  of  that,  with  the  idea  that  they  can  destroy  us  at  this 
time,  when  we  are  strong,  or  perhaps  as  strong  as  they  are  under 
normal  conditions.  But  the  fact  is  that  notwithstanding  that  pro- 
hibition, as  our  proof  shows,  we  are  getting  news  service  from  the 
other  side,  and  we  are  not  disclosing  where  we  are  getting  it  from, 
but  we  are  getting  it,  and  whether  we  are  getting  it  from  the  other 

174 


Associated  Press  vs.  International  News  Service. 


Hearing. 


side,  or  whether  we  are  taking  it  after  it  is  published  here/  from 
early  publications,  is  a  matter  of  entire  indifference  to  these  plain- 
tiffs, so  far  as  their  legal  rights  will  be  concerned. 

If  it  were  not  for  the  stigma  involved  in  these  charges,  we 
would  not  care  anything  about  an  injunction,  with  respect  to  steal- 
ing somebody  else's  property,  in  Cleveland,  at  a  certain  place.  It 
does  not  amount  to  anything.  The  whole  kernel  of  this  case  is  in 
the  third  prayer  for  relief,  in  which  it  is  sought  to  prevent  us  from 
taking  news  from  the  newspapers  as  published. 

Now,  the  plaintiff  in  his  complaint,  and  through  his  counsel, 
takes  a  very  high  moral  stand,  and  characterizes  our  acts  as  steal- 
ing, and  the  like,  and  it  is  perfectly  amazing  he  should  do  so, 
when  Your  Honor  shall  have  read  these  papers,  and  seen  how 
absolutely  identical  the  practice  is  of  these  two  associations  in  the 
particular  respects  complained  of;  and  yet,  Your  Honor,  strange 
to  say,  Plaintiff's  Counsel  has  also  gone  into  some  rather  extended 
review  of  the  character  of  the  plaintiff's  organization,  about  which 
I  shall  have  a  little  to  say  in  a  short  time,  and  what  the  purposes 
are  and  the  differences  between  the  two  organizations.  But,  before 
doing  that  I  would  like  to  call  Your  Honor's  attention  to  the  case, 
as  bearing  upon  this  high  moral  stand  of  this  plaintiff,  in  the 
ii6th  Federal  Reporter,  entitled  The  Tribune  Company  of  Chicago 
against  The  Associated  Press.  That  is  the  heading  of  it.  (Read- 
ing) "Copyright  matter  which  can  be  copyrighted,  newspaper. 
There  can  be  no  general  copyright  as  an  entirety  of  a  daily  news- 
paper, which  is  composed  in  large  part  of  matter  not  entitled  to 
protection.  The  Chicago  Tribune  by  agreement  secured  the  right 
to  use  such  part  of  the  special  war  dispatches  of  the  London  Times, 
and  its  editorial  comments  thereon,  as  the  Tribune  might  select, 
and  telegraph  to  America,  and  the  Times" — that  is  the  London 
Times — "abandoned  in  favor  of  the  Tribune  any  copyright  in  these 
telegrams,  so  far  as  publication  in  America  is  concerned.  "The 
selections  were  made  and  cabled  from  the  Times  office  and  were 
published  in  the  Tribune,  on  the  same  morning  as  the  Times, 
though  some  hours  later.  A  copy  of  each  issue  of  the  Tribune  was 
deposited  with  copyright  in  the  Times.  Held  that  this  was  not 
such  a  copyright  of  the  special  matter  obtained  under  the  contract, 
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and  such  a  simultaneous  publication  as  to  give  the  Tribune  an 
exclusive  right  under  the  statute,  to  publish  the  same  in  the  United 
States,  and  that  it  was  not  entitled  to  an  injunction  to  restrain 
The  Associated  Press  from  taking  such  matter  from  the  columns  of 
the  Times,  after  its  publication  in  England,  furnishing  the  same 
by  cable  to  the  other  American  papers,  in  which  it  was  published 
on  the  same  morning  as  in  the  Tribune." 

In  other  words,  this  was  during  the  South  African  War. 
The  London  Times  had  at  great  expense  established  a  staff  of 
correspondents  in  South  Africa  and  secured  a  vast  amount  of  very 
valuable  exclusive  news,  and  the  Chicago  Tribune  paid  heavily  to 
get  that  news,  so  that  it  would  have  the  exclusive  use  of  that  news 
in  the  United  States;  but  The  Associated  Press,  having  a  cor- 
respondent in  London,  as  soon  as  the  early  edition  of  the  London 
Times  came  out,  availing  itself  of  the  difference  in  time  between 
this  country  and  Great  Britain,  filched  that  news,  and  served  it  up 
to  these  people  in  this  country,  and  that  is  not  an  isolated  instance 
at  all,  but  it  bears  upon  the  high  moral  stand  that  these  gentle- 
men are  now  taking  with  respect  to  this  transaction.  Now,  The 
Associated  Press  was  organized 

The  Court:  Just  give  me  that  reference,  will  you,  to  that 
case? 

Mr.  Untermyer:  The  Tribune  Company  of  Chicago  versus 
The  Associated  Press — ii6  Federal,  page  126.  The  Associated 
Press  was  organized  in  this  state  in  1900.  In  corporate  form  it 
was  organized  here,  because  in  that  year,  1900,  the  Supreme  Court 
of  Illinois,  the  highest  tribunal  in  this  State,  had  ousted  it  from 
Illinois,  on  the  ground  that  it  was  an  unlawful  monopoly,  operating 
in  restraint  of  trade,  and  that  it  was  also  dedicated  to  a  public  use, 
and  that  it  was  conducting  its  business  in  a  way  that  was  very 
oppressive  to  the  public,  and  they  came  here  and  secured  this 
charter,  and  it  put  into  effect  the  identical  by-laws  and  regulations 
that  Your  Honor  will  find  it  had  in  Illinois,  and  which  were  the 
basis  of  its  being  ousted  from  the  State  of  Illinois.  My  friend 
says  it  is  a  co-operative  association,  a  membership  and  co-operative 
association.  Well,  in  a  sense  it  is  and  in  a  sense  it  is  not.  There 
is  no  difference  in  effect,  there  may  be  in  form — there  is  no  dif- 


Associated  Press  vs.  International  News  Service. 


Hearing. 


ference  in  the  practical  effect  to  the  members,  between  our  associa- 
tion and  their  association.  They  say,  "We  will  charge  our  members 
enough  to  carry  on  the  work  of  the  organization,"  but  the  by-laws 
say  that  the  Board  of  Directors  shall  fix  the  amount  which  each 
member  shall  pay,  and  it  is  not  to  be  fixed  in  accordance  with  the 
service  to  them.  There  is  no  basis  of  fixing  that ;  it  is  simply  an 
arbitrary  fixing,  they  can  charge  what  they  please,  but  the  situation 
of  The  Associated  Press  here,  and  in  the  different  states  of  this 
Union,  is  as  follows:  They  are  so  intrenched  and  so  organized, 
that  it  would  be  practically  impossible  for  anybody  to  start  a  news- 
paper. You  could  not  start  a  morning  paper  in  the  State  of  New 
York,  without  the  Associated  Press  news,  unless  we  were  in  the 
field,  to  give  you  news  under  any  condition,  because  it  requires 
the  unanimous  consent  of  the  members  in  the  locality  before 
another  member  can  get  in,  and  it  is  not  fair  to  assume  that  the 
members  are  going  to  cheerfully  admit  any  competitor  if  they  can 
avoid  it,  to  membership  in  the  Association,  which  was  amply 
demonstrated  in  the  case  of  the  New  York  Sun,  which  for  many 
years  had  to  stand  out  of  The  Associated  Press,  and  had  to  gtt  its 
news  at  enormous  expense,  and  practically  entirely  to  organize 
its  own  news  service  and  bureau,  even  at  a  great  loss. 

Now  that  it  has  been  taken  over  by  The  New  York  Press,  which 
is  an  Associated  Press  Member,  why  it  has  the  facilities  of  The 
Associated  Press,  and  The  Sun,  owing  to  the  oppression  of  The 
Associated  Press,  seeking  relief,  appealed  to  the  Attorney  General, 
and  the  Attorney  General,  after  a  year  or  two's  delay,  rendered 
an  opinion  in  which  he  said  that  he  did  not  think  that  this  was 
unlawful,  provided  certain  unlawful  features  of  the  by-laws  were 
eliminated,  and  he  recommended  that  if  certain  unlawful  features 
of  those  by-laws  were  eliminated,  then  he  would  not  proceed 
against  The  Associated  Press.  Now,  I  do  not  know  that  that  is 
very  material  to  this  controversy,  except.  Your  Honor,  as  bearing 
upon  this  high  moral  ground  that  these  gentlemen  have  taken  with 
respect  to  this  transaction,  and  as  some  sort  of  an  answer  to  the 
names  that  they  are  calUng  us. 

Now  the  first  of  these  affidavits  is  that  of  Mr.  S.  S.  Carvalho, 
who  is  the  manager,  the  business  manager,  of  the  defendant  cor- 
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poration.  He  says,  "the  defendant,  continuously  since  its  organ- 
ization has  employed  a  general  manager.  The  general  manager 
so  employed  has  had  direct  supervision  and  control  of  the  opera- 
tions of  the  defendant  and  the  conduct  of  its  business,"  and  Mr. 
Fred  J.  Wilson,  whose  affidavit  is  set  forth  in  the  papers  herein,  is 
now  general  manager. 

"Prior  to  the  service  upon  me  of  the  complaint  and  the 
affidavits  aforesaid,  I  did  not  know  and  I  had  never  been  informed 
that  any  person  or  persons  in  the  employment  or  connected  with 
the  International  News  Service  had  had  or  made  any  arrange- 
ment whatsoever  by  which  the  International  News  Service  obtained 
information  concerning  the  contents  of  the  Associated  Press  dis- 
patches, by  or  through  employees  of  the  Cleveland  News,  or  the 
New  York  American,  or  any  other  paper,  into  the  office  of  which 
said  dispatches  were  delivered  prior  to  the  publication  and  sale  of 
the  newspaper  or  newspapers  in  which  such  dispatches  were 
printed." 

And  if  I  may  digress.  Your  Honor,  just  a  moment,  I  forgot 
to  state  that  I  believe  you  would  agree  that  the  charges  here 
of  malfeasance  and  wrong,  were  a  mere  pretext — I  forgot 
to  state  to  Your  Honor  the  essential  fact  that  their  affi- 
davits show.  One  of  these  affidavits  shows  that  this  tamper- 
ing, as  the  complainant  says,  with  these  Morkrum  machines 
took  place  in  1915,  the  latter  part  of  1915.  Now,  mind 
you,  those  machines.  Your  Honor,  are  in  charge  of  Associated 
Press  men,  who  are  at  the  office  of  the  New  York  American, 
safeguarding  those  machines.  The  New  York  American  is  a 
member  of  The  Associated  Press.  From  1915,  when  it  says  this 
thing  took  place,  until  we  were  served  with  the  papers  in  this 
case.  The  Associated  Press,  Your  Honor,  made  no  complaint  to 
the  American.  They  made  no  complaint  to  us.  There  has  never 
been  a  complaint  made  by  them  throughout  the  history  of  our 
relations  of  any  of  the  things  which  they  embody  in  this  com- 
plaint, and  on  which  they  brought  this  suit.  In  other  words,  their 
machines  were  in  the  office  of  one  of  their  members,  the  New 
York  American,  which  are  said  now  to  have  been  tampered  with 
in  1915  and  1916,  and  here  was  this  Cleveland  transaction;  would 
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it  not  have  been  the  most  natural  thing  in  the  world  that  The  Asso- 
ciated Press  would  have  said  something  either  to  its  own  mem- 
ber, or  the  International  News  Service,  or  said  "Here,  you  are 
taking  news  from  us,  taking  that  off  our  machines.  Here  is  a 
thing  that  must  have  come  this  way,  or  the  other  way."  Not  a 
word.  The  first  intimation  that  we  got  that  anybody  claimed 
that  we  or  any  of  our  employees  had  done  anything  to  meet  with 
the  displeasure  of  this  great  organization  is,  when  they  threw 
these  papers  at  us,  followed  by  a  long  story  in  the  newspapers, 
of  what  fiends  we  are.  That  is  one  of  the  reasons  why  I  say  to 
Your  Honor  that  they  are  simply  taking  advantage  of  a  temporary 
situation  with  respect  to  world  news,  to  try  to  engraft  upon  the 
law  the  principle  that  is  contrary  to  the  established  law,  and  they 
are  using  this  thing  as  a  sort  of  equity,  so  as  to  get  the  Court  to 
go  further  than  the  Court  would  otherwise  think  of  doing. 

Mr.  Wise  calls  my  attention  to  another  case,  bearing  on  the 
action  of  The  Associated  Press,  which  is  trying  to  set  up  such  a 
high  moral  standing,  the  case  of  the  Cleveland  Telegraph  Com- 
pany against  Mr.  Melville  Stone,  in  105  Federal  Reporter,  in  which 
the  Court  found:  "That  the  defendants  have  appropriated  and 
used,  and  are  appropriating  and  using  the  said  quotations  before 
publication  thereof,  wrongly  and  contrary  to  law,  and  in  violation 
of  the  Complainant's  rights."  And  Judge  <iiMMawmsavs.  "I  dtem^l^^fyj^. 
this  finding  satisfactorily  estabhshed  by  the  proofs  submitted  by 
the  complainant,  corroborated  by  the  shuffling  evasiveness  of  the 
affidavits  presented  by  the  defendants." 

Now  then,  as  to  the  methods  by  which  this  business  has  been 
conducted — "Neither  the  defendant  nor  any  of  its  officers  and  em- 
ployees has,  to  my  knowledge,  or  with  my  consent,  arranged  with 

any  telegraph  operator,  or  any  other  employee "   In  other  words, 

he  denies  knowing  about  this  one  transaction  in  Cleveland.  It 
would  not  be  likely  that  he  would — or  any  officer — and  the  sugges- 
tion that  a  stigma  of  this  kind,  or  a  brand  shall  be  put  upon  a  great 
institution  of  this  sort,  because  of  some  act  of  some  one  employee, 
it  is  claimed,  out  of  tens  of  thousands  of  instances — doing  by  the 
way  exactly,  as  we  shall  show,  what  they  had  been  doing  to  us, 
and  under  the  same  circumstances — is  a  little  far  afield.     "The 
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defendants,  its  officers  and  employees  have  not  to  my  knowledge, 
or  with  my  consent,  ever  made  or  attempted  to  make  improper 
and  unconscionable  use  of  the  memberships  held  in  the  complainant 
by  representatives  of  the  New  York  American" — "On  behalf  of 
the  defendant  corporation,  I  have  caused  to  be  instituted  an 
investigation 

The  Court:  Where  are  you  reading  from? 

Mr.  UntermyEr:  The  bottom  of  page  3 — "I  caused  to  be  in- 
stituted an  investigation  of  the  statements" — I  do  not 
want  to  read  everything — "contained  in  the  affidavits  of  Mel- 
ville E.  Stone."  (Reading  affidavit  down  to  the  words  on  page  6 
"And  that  they  were  being  observed.") 

Now,  Mr.  Bradford  Merrill  says  (Reading  affidavit  of  Mr. 
Merrill  on  page  7  down  to  page  12.) 

Now,  another  short  affidavit  by  Mr.  Merrill,  a  short  one  this 
is.  (Reading  affidavit  on  page  14  down  to  folio  on  page  14  ending 
with  the  words  "History  of  the  deceased  Emperor.") 

They  call  that  the  morgue. 

Mr.  Jennings:  The  preparation  of  an  obituary. 

Mr.  Untermyer:  (Reading  down  to  the  end  of  the  affidavit.) 

Then  there  is  an  affidavit  here  from  Mr.  Louis  Taplinger,  who 
was  an  employee  of  The  Star  Company,  which  publishes  the 
.d!>M^rjca«;^nd'«l!i»«Baigte  editor  of  that  paper,  and  has  been  so 
continuously  since  1913.     (Reading  affidavit  on  page  15.) 

How  can  they  determine  the  difference  between  the  dispatches 
copied  from  papers  and  dispatches  taken  out  of  the  office  of  the 
American  before  publication,  except  from  their  internal  conscience, 
and  suspicion,  I  don't  quite  understand;  and  the  idea  is  that  they 
will  impute  this  thing  to  us,  they  will  charge  us  with  it.  They 
suspect  it,  or  think  they  have  suspected  it ;  although  all  this  matter, 
whatever  there  was,  taken  from  The  Associated  Press,  dispatches 
of  that  kind,  was  taken  just  as  they  took  it  from  ours — just  as 
readily,  as  we  will  show  Your  Honor,  and  perhaps  just  as  fully, 
whenever  they  were  able  to  find  anything  in  the  earlier  edition  of 
the  paper. 

Your  Honor  will  see  from  these  affidavits  that  they  employed 
men  for  the  special  purpose  of  doing  this  particular  work,  of  getting 
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all  this  information  from  whatever  source,  from  our  news,  and 
everybody  else's  news,  from  the  early  editions,  and  sending  it  out 
to  their  people. 

Mr.  Wise  suggests  that  the  imputation  against  us  is  made  on 
affidavits  of  affiants  who  do  not  even  give  the  source  of  their 
information,  and  cannot  tell  the  names  of  the  people  who  are 
supposed  to  have  done  this  thing.  "It  has  been  a  rigid  rule 
applicable  to  the  editorial  staff  of  the  New  York  American." 
(Continuing  reading  of  affidavit  on  page  19  down  to  folio  58.) 

Now,  it  is  very  peculiar,  that  having  their  men  there  on  those 
machines  during  the  whole  time  that  they  were  in  operation,  that 
they  never  had  a  complaint  from  any  of  those  men.  Nobody  told 
them  that  any  of  this  news  had  been  taken,  yet  they  say  that 
as  long  back  as  the  fall  of  191 5,  that  had  been  done.  They 
did  not  instruct  their  men  with  respect  to  it,  apparently:  they 
did  not  instruct  us ;  they  did  not  inform  us.  It  does  not  look  quite 
right.  (Reading  affidavit  on  page  20  from  folio  58,  to  the  end  of 
the  affidavit.) 

Now  Mr.  Edrop  says  he  is  the  night  city  editor  of  the  New 
York  American,  and  he  has  read  Mr.  Merrill's  affidavit,  and  the 
night  the  news  of  the  death  of  the  Austrian  Emperor  came — he 
just  confirms  Mr.  Merrill's  statement,  and  Mr.  Dunn  denies  the 
statement  made  by  the  complainant,  and  cortfirms  Mr.  Merrill's 
statement  and  says,  "I  distinctly  remember  the  occasion  referred 
to."     (Reading  affidavit  of  Mr.  Dunn  on  pages  22  and  23.) 

Mr.  Merrill,  Mr.  Edrop  and  Mr.  ,Dunn  all  testified  to  that  fact. 
This  is  an  affidavit  of  the  employees,  is  it  not? 

We  have,  Your  Honor,  regarded  this  as  a  charge  of  personal 
misconduct  on  our  part,  and  we  have  gone  to  a  great  deal  of  care, 
as  far  as  we  could  go  in  the  Hmited  time  allowed  us,  to  traverse 
every  single  statement  contained  in  these  affidavits. 

I  have  an  affidavit  here  from  Mr.  Wilson,  who  is  the  General 
Manager  of  the  International.  Mr.  Barry  Ferris  is  the  man  who 
wrote  that  letter  to  Mr.  Ward  which  we  refer  to  later  on;  and, 
by  the  way,  in  that  connection  Your  Honor  may  have  observed 
that  Mr.  Jennings,  now  being  advised  of  the  sort  of  proof  we 
have — ^the  habit  of  the  Associated  Press  taking  tips  and  bulletins 
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from  our  service — in  his  statement  to  the  Court  said  that  that 
was  a  very  common  practice  among  all  Associated  Press  institu- 
tions, and  practically  withdraws  from  that  part  of  his  case. 

Your  Honor  will  notice  in  this  letter  from  Ferris  to  Ward, 
it  began  by  saying,  "Agnew  had  an  arrangement  somewhere  in 
the  Cleveland  office  whereby  he  could  tip  us  off  on  big  news  stories 
that  the  A.  P.  was  carrying."  That  was  just  the  thing  Mr.  Jen- 
nings said  all  newspaper  offices  were  doing  with  respect  to  one 
another's  stories,  that  they  have  somebody,  or  hire  somebody  to 
tip  them  off  as  to  some  news  story  that  appears  in  another  news 
service,  so  that  they  can  send  a  telegram  or  cable  and  get  the  story. 
There  will  be  a  little  more  of  that  later  on ;  and  Mr.  Wise  reminds 
me  that  the  affidavits  on  the  part  of  the  complainants  show  that 
they  pay  a  premium  to  people  who  get  those  stories.  (Reading 
affidavit  of  Fred  J.  Wilson  on  page  24  down  to  line  4  on  page  25.) 
"It  has  gathered,  obtained  and  procured" — and  our  business,  as  the 
papers  show  is  a  little  over  two  million  dollars — what  I  mean  is  it 
costs  us  something  over  two  million  dollars  to  carry  on  this  busi- 
ness, and  it  costs  them  something  over  three  million  dollars  to 
carry  on  their  business,  and  we  have  only  450  newspapers  which  we 
serve,  and  they  have  950  newspapers  to  serve ;  so  that  it  is  a  very 
expensive  form  of  piracy.  Your  Honor,  when  for  half  the  business 
we  do,  we  spend  more  than  half  the  money  they  do.  It  cannot  be  a 
very  lucrative  sort  of  arrangement  for  us.  We  probably  had  better 
do  our  business  legitimately  and  save  some  of  the  two  million  dol- 
lars it  costs  us  to  do  it.  (Reading.)  "At  the  present  time  about  400 
newspapers  located  in  the  various  cities  of  the  United  States  take 
our  service."  Of  course  The  Associated  Press,  when  this  news 
service  started,  had  the  field,  and  but  for  exceptional  efficiency. 
Your  Honor  can  well  understand,  that  we  could  not  have  broken 
into  the  field  to  the  extent  of  nearly  450  newspapers,  in  the  United 
States. 

The  inference  is  that  we  display  superior  enterprise.  The 
fact  that  we  spend  two  million  dollars  on  a  service  with  a  smaller 
clientele,  is  some  evidence  of  what  we  are  doing.  We  are  not 
carrying  on  a  business  of  sitting  down  and  stealing  other  people's 
property,  but  we  are  spending  considerable  money  in  trying  to  get 
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news  on  our  own  account.  "At  the  present  time,  about  four  hun- 
dred newspapers  located  in  the  various  cities  of  the  United  States 
(reading  down  to  Une  20  of  page  25) — "day  or  night  wire."  "Cer- 
tain of  these  corporations  are  also  members  of  the  Associated 
Press." 

They  must  see  some  advantage,  Your  Honor,  in  taking  our  serv- 
•ice,  and  The  Associated  Press  service.  There  must  be  some  merit 
in  ours,  which  our  friends  on  the  other  side  have  not  been  able  to 
see.  If  we  were  simply  taking  their  news  and  not  furnishing  them 
something  very  attractive,  they  would  hardly  patronize  us  to  the 
extent  of  our  spending  two  million  dollars  a  year  to  furnish  that 
service.  (Reading  affidavit  down  to  the  words  "the  cost  of  collect- 
ing and  distributing .")     If  they  can  put  us  out  of  business, 

why  they  will  put  some  hundreds  of  newspapers  out  of  business, 
who  are  relying  on  our  service,  competitors  of  members 

The  Court  :  How  much  is  your  service,  compared  with  theirs  ? 

Mr.  Untkrmyer:  You  mean  the  volume  of  it? 

The  Court  :  No,  the  cost  of  it. 

Mr.  Untermyer  :  Our  service  costs  us  a  little  over  two  million 
dollars. 

The  Court:  The  cost  to  your  subscribers  or  members,  or 
whatever  you  call  them? 

Mr.  Untermyer:  I  do  not  know  what  their  cost  is. 

Mr.  Wise  :  We  can  give  you  that  information  in  just  a  minute. 

Mr.  Jennings:  There  is  two  million  dollars  cost  to  you,  or 
the  people  you  serve? 

Mr.  Untermyer  :  It  is  the  cost  to  us,  according  to  our  papers. 

Mr.  Jennings:  You  did  not  state  what  you  gtt  for  it. 

Mr.  Untermyer:  We  do  not,  neither  do  you. 

Mr.  Jennings  :  I  wanted  to  know  what  the  fact  was. 

Mr.  Wise:  I  am  informed  that  the  manager  of  the  Inter- 
national News  says  we  charge  more,  and  in  other  places  we  charge 
the  same,  and  in  other  places  less.    There  is  no  fixed  rule. 

Mr.  Untermyer:  And  Your  Honor  will  readily  see  in  these 
dififerent  cities  in  which  The  Associated  Press  franchise  exists  on 
the  part  of  the  members,  the  other  newspapers  would  have  to  go 
out  of  business  if  our  service  were  discontinued,  because  people 
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who  have  The  Associated  Press  service  would  not  consent 
to  some  other  competitor  coming  in  and  getting  the  sam^ 
service.  (Reading  from  "The  cost  of  collecting  and  distributing" 
down  to  line  28  on  page  26.)  It  would  be  a  sad  thing  in  this 
country,  Your  Honor,  if  we  had  to  rely  upon  one  news  service, 
if  we  should  have  our  news  trickle  through  one.  It  is  bad  enough 
as  it  is. 

(Reading  from  "It  is  also  essential  that  the  news  of  the 
day.") — For  instance,  Your  Honor  will  see,  as  we  go  on  with 
these  affidavits,  why  the  Allies  cut  off  our  news  service.  They 
have  a  rigid  censorship,  and  there  is  public  sentiment  in  the  United 
States,  and  I  think  it  is  a  matter  of  common  knowledge  that  the 
Hearst  newspapers  have  not  been  as  distinctly  pro-Ally  as  they 
might  have  been.  They  think  they  are  neutral;  and  underlying 
this  action  of  the  Allies — there  must  be  something  of  that  kind — 
we  do  not  know,  I  am  not  authorized  to  say  there  is,  that  is  only 
my  own  personal  inference,  but  I  do  not  think  we  would  dare  say 
there  was,  if  there  was,  and  we  do  not  want  to  be  cut  off  forever. 

The  Court  :  I  do  not  see  if  this  injunction  was  granted  to  the 
fullest  extent  that  they  ask  for,  that  they  would  cut  you  off  very 
much,  excepting  as  they  allege,  illegal  practices,  and  copying  from 
bulletin  boards,  and  the  early  editions  of  other  papers. 

Mr.  Untermyer:  But  if  we  have  not  the  right  to  copy  from 
early  editions  of  other  papers,  then  there  is  a  new  rule  of  law 
established.  I  am  going  to  show  Your  Honor  that  is  a  large  part 
of  The  Associated  Press  business 

The  Court  :  That  may  be. 

Mr.  Untermyer:  Of  course  that  is  the  crux  of  this  case. 

The  Court  :  These  two  Associations  get  stuff  as  a  rule  before 
the  early  editions  of  the  papers  are  published. 

Mr.  Untermyer:  Of  course  they  get  some  stuff,  but  they  do 
not  get  it  all.  If  each  one  got  it  all,  there  would  be  no  necessity 
for  the  existence  of  the  other,  but  what  one  does  not  get,  it  takes 
from  the  other,  when  it  can  get  it,  and  that  is  its  regular  business, 
but  we  are  not  going  to  stand  here  Your  Honor  under  the  charge 
and  stigma  that  has  been  put  on  us  by  these  moving  papers,  even 
though  this  injunction  in  that  respect  would  be  harmless  to  us. 
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The  Court:  All  I  have  in  mind  in  regard  to  that  is  this;  you 
talk  as  though  an  injunction  here  would  put  you  out  of  business, 
or  anybody  out  of  business, 

Mr.  Untermyer:  Because,  Your  Honor,  if  we  were  not  per- 
mitted to  do  what  they  are  doing,  if  we  were  required  to  confine 
ourselves  to  the  news  that  comes  through  our  service,  it  would  not 
be  adequate.  We  have  got  to  take  news  from  the  early  editions 
of  other  papers,  just  as  they  take  it,  and  everybody  takes  it ;  every 
newspaper  in  the  City  of  New  York,  for  instance,  gets  the  early 
edition,  and  takes  from  that  what  is  in  these  early  editions  and 
puts  it  into  its  later  edition,  in  the  City,  and  so  all  through  the 
country,  the  agents  of  both  these  news  services  get  the  early 
editions  and  scan  them,  and  if  there  is  anything  in  a  rival  paper 
that  is  not  in  their  paper,  they  telegraph  it  around,  so  that  their 
papers  get  all  the  news,  and  the  public  gets  the  benefit  of  it. 
Whether  you  get  a  paper  that  is  served  by  one  press  association 
or  the  other,  or  by  both,  the  public  gets  the  benefit  of  all  the  news 
collected  by  two  independent  associations. 

The  Court:  But  to  what  extent  is  the  news  of  a  great 
newspaper  confined  to  The  Associated  Press  or  the  other  enter- 
prise ? 

Mr.  Untermyer:  A  great  newspaper,  I  imagine,  in  the  City 
of  New  York,  for  instance,  has  a  vast  amount  of  its  own — it  has 
reporters,  its  own  local  service,  and  that  local  service  is  used  by 
The  Associated  Press.  Our  local  service  which  we  furnish  to  our 
newspapers  here  is,  as  our  affidavits  show 

The  Court:  Because  you  agree  to  tell  them,  because  under 
your  contract  you  agree  to  tell  them  ? 

Mr.  Untermyer:  No,  Your  Honor.  Our  affidavits  show  that 
certain  papers  do  not  take  The  Associated  Press  service  at  all. 
They  take  ours  alone.  And  our  service  is  systematically  copied 
by  people  employed  by  them  and  nobody  has  made  any  complaint 
of  it,  we  have  not  complained  of  it,  any  more  than  they  have  com- 
plained of  us.  For  years  this  custom  has  been  going  on,  of  taking 
news  from  the  early  editions,  and  all  of  a  sudden  these  gentlemen 
wake  up  and  say,  "Why,  this  is  unfair  competition".  Ever  since 
the  existence  of  these  two  news  services,  that  has  been  the  rule. 
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The  thing  is  preposterous.  It  has  not  an  atom  of  good  faith  in  it 
at  any  stage. 

Mr.  Wise  :  The  service  to  the  United  States  from  the  European 
papers  is  also  lifted. 

Mr.  Untermyer  :  The  news  that  they  send  here,  the  European 
news  that  they  send  here  by  cable,  is  news  that  they  take  largely 
from  the  early  editions  of  the  European  papers,  and  are  in  a  posi- 
tion to  take  it,  because  of  the  difference  of  time.  Why,  the  high 
road,  and  the  short  road  to  the  most  oppressive  monopoly  the 
world  has  ever  known  could  be  reached  in  very  quick  order  by 
subscribing  to  any  such  proposition  as  these  gentlemen  submit. 
They  are  not  saying  that  there  is  anything  new  in  this  situation. 
The  only  new  fact  they  have  got,  or  which  they  allege  they  have 
got,  is  this  one  event  in  Cleveland,  of  a  ten  dollar  employee,  and 
I  think  we  will  dispose  of  that  very  effectively. 

My  friend  says  in  answer  to  Your  Honor's  question,  and  I 
think  Your  Honor  rather  got  the  idea  that  there  was  a  distinction 
in  morals  between  our  position  and  theirs,  with  respect  to  this 
Cleveland  news;  well,  there  is  not;  not  even  the  most  astute 
moralist  will  find  a  distinction. 

Here  is  a  man  employed  as  a  reporter,  if  you  please,  on  the 
Cleveland  News,  in  their  employ.  The  Cleveland  News  takes  both 
services,  their  service  and  ours.  He  presumably  gets  a  salary  from 
the  Cleveland  News,  but  he  also  gets  $io,  a  week  from  The 
Associated  Press  for  serving  them,  and  as  we  show,  for  lifting 
our  news  from  our  wire,  and  he  gets  $5.  a  week  from  us  for  giving 
us  the  news.  We  only  take  his  local  news.  We  only  contracted 
to  get  the  local  news  from  him,  which  we  were  entitled  to  get,  and 
hire  anybody,  whether  it  is  in  the  employ  of  the  Cleveland  News, 
or  anybody  else ;  but  I  fail  to  see  that  unless  these  gentlemen  claim 
that  by  their  contract  with  the  Cleveland  News,  the  Cleveland 
News  is  bound  to  give  them  our  property,  and  that  we  are  bound 
by  that  arrangement — then  I  can  not  see  any  difference  in  the 
moral  attitude  of  these  people. 

Mr.  Jennings:  Do  you  have  any  confidential  arrangement? 

Mr.  UntermyEr:  Certainly  we  have  a  confidential  arrange- 
ment with  them,  that  they  must  not  disclose  our  news. 
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Mr.  Jennings:  They  buy  it  from  you? 

Mr.  Untermyer:  They  buy  it  from  us  under  the  same  condi- 
tions that  they  buy  yours  from  you,  and  the  suggestion  that  they 
do  not  buy  your  news  is  nothing  but  "whipping  the  devil  around 
the  stump".  They  buy,  it  and  the  Cleveland  News  pays  for  it,  not 
what  it  thinks  you  ought  to  charge,  but  what  your  Board  of 
Directors  thinks  they  ought  to  charge.  They  buy  ours  too.  There 
is  not  a  particle  of  distinction.  Is  it  contended  by  The  Associated 
Press  that  it  can  hire  a  man  to  take  off  the  wires  the  news  that 
comes  to  the  Cleveland  News  from  the  International  Service,  with- 
out our  consent  to  any  arrangement  to  which  we  are  not  a  party? 

The  Court:  They  say  they  do  not  do  that. 

Mr.  Untermyer:  I  am  going  to  show  Your  Honor  that  they 
do,  that  those  men  who  think  so 

The  Court:  They  say  they  do  not,  that  is  his  argument. 

Mr.  Untermyer:  They  have  not  said  so  yet. 

The  Court:  I  understand  that  to  be  so. 

Mr.  Untermyer:  They  have  not  said  that. 

Mr.  Nicholson  :  We  will  say  so  later. 

Mr.  Untermyer:  Later  when  they  say  so,  we  will  see  whose 
say  so  will  go.  It  will  depend  on  the  facts.  There  is  this  mountain 
made  out  of  this  little  mole  hill,  on  the  back  of  which  you  are 
going  to  try  and  carry  a  proposition  to  exclude  us  from  a  business 
we  have  all  been  conducting  for  years,  which  consists  of  this  little 
transaction  out  in  Cleveland,  where  we  each  of  us  employed  a 
man,  employed  the  same  man,  the  one  to  lift  our  news,  and  the 
other  we  say — we  didn't  employ  him  to  lift  their  news — ^but  at  any 
rate  if  we  did,  we  had  a  right  to  do  so,  the  same  right  that  they 
had  to  do  so ;  yet  we  have  been  advertised  throughout  this  country 
as  guilty  of  a  degree  of  moral  obliquity,  that  is  sufficient  to  land  a 
man  in  jail,  and  no  wonder  that  there  is  a  vast  amount  of  feeling 
in  this  proceeding. 

Now,  Mr.  Wilson,  who  is  the  superintendent  of  our  service,  says, 
"It  is  also  essential  that  the  news  of  the  day" — (reading  from 
page  26,  line  3,  down  to  Hne  32). 

I  am  going  to  show  Your  Honor  that  we  have  beaten  the  news 
service  again  and  again,  on  the  great  events  of  the  world,  such  as 
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the  sinking  of  the  Lusitania  and  things  of  that  kind,  where  our 
information  came  in  half  an  hour  ahead  of  theirs,  and  they  took  it, 
lifted  it,  and  took  it,  and  we  could  not  exist  if  the  newspapers  of  the 
country  did  not  realize  that  there  was  some  merit  in  our  service, 
that  does  not  appertain  to  theirs. 

They  also  had  the  Pope  dead  before  he  died  (laughter),  and  we 
corrected  them. 

Mr.  Jennings:  That  is,  you  say  we  did? 

Mr.  Untermyer  :  We  say  you  did,  and  I  do  not  think  you  will 
deny  it. 

Mr.  Jennings  :  Yes,  we  will  deny  it,  it  is  absolutely  untrue. 

Mr.  Untermyer:  Then,  we  both  had  the  Pope  dead,  and  he 
died. 

Mr.  Jennings:  You  get  us  mixed  up  with  the  United  Press 
on  that. 

Mr.  Untermyer:  That  would  be  lese-majesty,  that.  These 
gentlemen  are  the  aristocrats  of  the  newspaper  world,  and  we  are 
upstarts — that  is  their  attitude  to  us,  and  has  been  right  along. 
(Reading  from  "It  is  also  important  that  the  news  collected  by  the 
defendant"  down  to  "and  as  rewritten  furnishes  such  subscribers 
therewith".)  That  is  an  integral  and  very  important  part  of  the 
business  of  a  newspaper. 

"The  defendant,  its  officers,  agents  and  employees  (reading 
down  to  "imperil  the  relations  existing  between  the  New  York 
American  and  The  Associated  Press").  We  do  not  want  to  lose  the 
Associated  Press  franchise.  Your  Honor.  We  want  them  both. 
It  is  not  in  the  interest  of  a  great  metropolitan  paper  to  be  with- 
out any  one  great  service — and  they  have  a  pretty  rigid  and  despotic 
rule — it  is  not  within  reason  that  the  American  is  going  to  permit 
anything  that  is  going  to  have  the  effect  of  destroying  that  fran- 
chise. They  have  tried,  they  have  brought  a  suit  to  discipline  us ; 
in  fact,  they  did  attempt  to  discipline  us,  and  we  enjoined  them 
in  the  State  Court  and  we  beat  them. 

Mr.  Jennings:  Is  that  in  evidence  here? 

Mr.  Untermyer  :  I  have  a  right  to  refer  to  a  judicial 

Mr.  Jennings:  Are  you  going  to  try  that  case? 
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Mr.  Untermyer  :  It  has  been  tried  and  decided.  I  think,  your 
Honor,  I  have  a  right  to  refer  to  a  judicial  determination. 

Mr.  Jennings:  It  is  in  the  Appellate  Division  this  week. 

Mr.  Untermyer  :  Certainly,  but  the  Court  decided  after  a  very 
full  trial,  in  which  my  friend  exercised  his  usual  ingenuity — in 
favor  of  the  defendant,  and  enjoined  them  from  attempting 

Mr.  Jennings  :  That  has  nothing  to  do  with  this  case. 

Mr.  Untermyer:  I  think  it  has.  I  think  it  bears  upon  the 
animus,  very  materially.  (Reading,  "I  was  informed  on  or  about 
the  month  of  November"  down  to  "I  thereupon  renewed  to  the 
employees" — reading  down  on  page  29.) 

It  seems  your  Honor  that  they  have  been  scouring  the  country 
to  see  if  they  could  find  anything,  and  this  Cleveland  transaction 
appears  to  be  the  only  thing  that  they  were  able  to  find  in  all  of 
these  hundreds  of  cities  and  towns  of  the  United  States.  (Reading 
from  "I  am  acquainted  with  Fred  W.  Agnew"  down  to  "nor  have 

1  ever  seen  the  B.  E.  Cushing" .)     This  young  man  who  was 

doing  very  well,  taking  money  on  both  sides,  and  on  three  sides — 
the  Cleveland  News  and  Associated  Press,  and  from  us.  (Reading 
from  page  30,  "I  caused  or  consented  that  said  Agnew.")  That 
Agnew  is  the  man  who  makes  this  affidavit.  I  have  another  affidavit 
showing  his  answers.  (Reading  from  "I  had  subsequently  been 
informed  that  said  Agnew"  reading  down  to  page  32  "I  am  in- 
formed and  believe  that  pursuant  to  the  authority  so  given  him, 
Mr.  Agnew  employed  Mr.  P.  J.  Thomas  whose  affidavit  is  annexed 
to  the  order  to  show  cause  herein  to  do  this  work.")  So  we 
retained  them  both,  and  I  think  The  Associated  Press.  I  do  not 
know  whether  they  did,  but  I  think  they  did.  I  think  Mr.  Thomas 
got  three  dollars  a  week  to  look  after  and  protect  The  Associated 
Press  against  us,  that  is,  protect  the  Associated  Press  to  see  that 
The  Associated  Press  got  everything  that  got  over  our  news  wire, 
so  that  they  would  not  be  left.  "It  is  my  recollection  that  I  author- 
ized Mr.  Agnew.  (Reading  down  to  page  34,  "The  International 
News  Service  is  still  receiving  news  from  abroad.") 
The  Court  :  In  what  sense  has  it  been  excluded  ? 

Mr.  Untermyer:  Absolutely  excluded,  if  they  know  he  is 
getting  it — in  other  words,  all  our  correspondents — none  of  the 
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matter  from  our  correspondents  there  passes  the  censor.  We  have 
got  our  correspondents  there.  I  assume,  your  Honor, — I  don't 
know  anything  about  it,  but  probably  there  are  a  good  many  ways 
of  kiUing  a  cat,  and  the  censor  has  a  good  deal  to  do.  We  have 
our  correspondents  there,  and  the  news  is  coming  through,  but 
everyone  of  the  allied  countries  has  excluded  our  concern.  "The 
International  News  Service  did  in  fact  receive  cable  news  exclu- 
sive of  any  news  received  by  The  Associated  Press  or  other  com- 
peting press  associations,  on  a  number  of  the  matters  referred 
to  in  The  Associated  Press  complaint,  and  did  pay  considerable 
sums  of  money  to  obtain  this  news."  Of  course  we  are  not  going 
to  disclose  here  where  we  get  this  news  from.  At  any 
rate,  if  we  do  not  get  it,  we  have  a  right  to  take  it  from  the 
newspapers.  "Thus  the  contention  of  The  Associated  Press. 
(Reading  on  page  35  down  to  "The  defendants  report  from 
Berlin,"  on  page  36.) 

They  objected  to  our  printing  the  report  from  London  and 
the  report  from  Berlin,  "And  to  this  story  containing  the  com- 
bined information,  a  headline  was  prefixed  as  follows  'London 
in  Flames,'  whereas  the  text  of  the  dispatches  sent  out  by  the 
International  News  Service  stated  that  fires  had  broken  out  in 
many  parts  of  London.  With  the  headline,  however,  the  defend- 
ant had  nothing  to  do,  and  was  in  no  sense  responsible  for  it." 

Of  course  every  headline  editor  puts  his  headlines  on  the 
service,  no  matter  where  it  comes  from.  It  was  absolutely 
accurate.  There  was  not  a  word  changed,  and  the  headline  editor 
says  "London  in  Flames  by  Zeppelin  Raid ;"  well,  it  was  in  flames 
in  a  number  of  places,  and  through  the  Zeppelin  raid.  (Reading 
from  page  36  "Second,  with  regard  to  the  Jutland  naval  battle" 
down  to  "other  matters  which  the  British  censors  desired  sup- 
pressed.") 

Now,  of  course,  if  we  are  to  run  our  newspapers  here,  and 
our  public  is  to  be  limited  to  getting  what  the  British  censor  says 
we  should  get,  and  the  way  in  which  he  says  we  should  get  it, 
with  respect  to  the  news  of  the  world,  why  then.  The  Asso- 
ciated Press  is  conforming  to  those  conditions ;  but  it  is  not  in 
the  interest  of  our  country  or  of  our  people  that  any  such  thing 
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shall  be  tolerated ;  if  we  can  get  news  from  the  world  whether  they 
like  it  or  not,  why,  it  is  our  right  and  our  highest  duty  to  get  it,  and 
for  them  to  take  advantage  of  that  situation  for  the  purpose  of 
trying  to  injure  us  in  those  conditions — it  may  be  good  business, 
but  not  good  patriotism.    (Reading  the  remainder  of  the  affidavit.) 

Now,  there  is  an  affidavit  here  from  a  man  named  Barry  Faris, 
whose  letter  appears.  (Reading  affidavit  down  to  "telegraph  oper- 
ator or  other  employee  of  a  newspaper,  owned  or  represented 
by  members  of  complainant,  to  have  communicated  to  the  de- 
fendant news  received  by  them  from  complainant.")  It  is  not 
necessary  to  go  into  all  these  denials.  He  says  he  does  not  know 
Thomas,  but  he  is  acquainted  with  Agnew.  Your  Honor  will 
remember  that  letter? 

The  Court:  Yes. 

Mr.  Untermyer:  (Reading  affidavit  on  page  40  down  to 
"namely  a  salary  of  five  dollars  a  week.")  Now,  this  salary. 
Your  Honor,  had  been  paid  for  a  long  time  past.  The  insinuation 
or  the  inference  in  those  papers  that  we  started  to  pay  this 
salary  when  we  were  cut  off  from  the  foreign  news,  and  that  we 
were  paying  it  to  get  this  cable  news  from  them 

Mr.  Jennings  :  There  is  no  such  insinuation  or  such  intention. 

Mr.  UnteRMYER:  The  fact  is  that  the  salary  of  this  man  has 
not  been  increased  or  changed  in  any  way.  It  was  the  same 
throughout.  (Reading  "I  had  no  knowledge  or  information  that 
the  men  on  the  Cleveland  News"  down  to  the  end  of  the  affidavit.) 

Then  there  is  the  affidavit  of  Frank  H.  Ward,  to  whom  that 
letter  was  addressed.  It  states  the  respective  duties  of  the  dif- 
ferent people.  It  says — it  tells  the  people  whom  they  employed 
—  (summarizing  the  first  part  of  the  affidavit). 

"We  also  employed  B.  E.  Gushing."  (Reading  remainder  of 
affidavit  to  the  end  of  page  49.) 

Now,  there  is  another  here  about  the  same  effect. 

Mr.  De  Ford:  There  is  some  difference,  I  do  not  think  it  is 
very  important. 

Mr.  UntermyEr:  It  is  not  very  material.  Now,  here  is  an 
affidavit  on  page  54,  your  Honor,  of  E.  A.  Smiley,  who  says  that 
he  was  for  upwards  of  three  years  in  the  employ  of  the  Cleveland 
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News.  This  is  all  on  the  Cleveland  News  transaction,  this  part. 
(Reading  affidavit.) 

Here  is  another  affidavit  from  Smiley. 

Mr.  De  Ford:  That  is  not  important.  The  affidavit  from 
Anson  is  most  important. 

Mr.  UntermyEr:  No.    Field  is  not  important,  is  it? 

Mr.  De  Ford:  Yes,  that  is  rather  important,  all  the  others 
bearing  on  the  Cleveland  affair. 

Mr.  UntermyER:  (Reading  part  of  affidavit  of  Benjamin  F. 
Field.)  There  is  nothing  in  that.  Now,  Anson's  affidavit;  he 
sat  at  this  horseshoe  desk,  where  Gushing  communicated  by  tele- 
phone with  The  Associated  Press,  and  advised  The  Associated 
Press  of  the  news  stories  that  were  being  furnished  by  the  Inter- 
national News  Service,  which  were  not  in  the  possession  of  The 
Associated  Press.  He  had  not  then,  and  has  not  now  any  feeling 
but  that  this  practice  was  proper  and  within  the  rights  and  duties 
of  the  Cleveland  News,  as  a  member  of  the  Associated  Press 
Co-Operative  Association.  "Said  B.  E.  Gushing  was  in  duty 
bound  to  furnish  The  Associated  Press  with  all  news  items  what- 
ever their  source."  (Reading  affidavit  down  to  page  66  "What 
have  you  got  on  it?") 

He  was  the  accredited  correspondent  of  The  Associated  Press. 

Mr.  De  Ford:  Mr.  Untermyer,  will  you  refer  again  to  the 
Field  affidavit  on  page  63  ? — as  there  are  two  items  there  of  some 
importance  that  bear  on  this  general  topic. 

Mr.  Untermyer  :  I  do  not  want  to  read  anything  more  than 
I  can  help.  Field  remarked,  "I  wish  I  had  money  coming  from  all 
directions,  like  some  of  these  fellows  around  here." 

Mr.  De  Ford:  That  is  not  what  I  mean.  The  matter  follow- 
ing— "Access  to  the  composing  room." 

Mr.  Untermyer  :  Yes,  it  is.  "During  my  term  of  employ- 
ment on  the  Cleveland  News.  (Reading  from  page  63  of  affi- 
davit of  Mr.  Field  down  to  "Gan  you  find  anything  about  it 
forme?") 

Now,  Shimansky's  affidavit.  He  was  working  under  Gushing, 
and  sat  at  his  elbow,  Gushing  frequently  called  to  The  Associated 
Press — that  is  all  corroborative  only. 
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Mr.  De  Ford  :  At  folio  205,  there  is  an  item  of  importance,  that 
shows  the  explicit  nature  of  the  tips. 

Mr.  Unte;rmyi:r  (reading)  :  "When  a  news  item  of  great 
importance  came  in  over  the  wires  of  the  International  News 
Service  and  had  not  yet  appeared  in  the  manifold  sheet  sent  to 
the  said  horseshoe  shaped  desk,  by  the  said  Associated  Press, 
and  outlining  the  substance  of  the  said  International  News 
Service  item  to  the  said  Associated  Press,  inquired  if  the  said 
Associated  Press  'had  anything  on  it.'  ") 

Mr.  De  Ford  :  The  next  one  is  the  item  that  is  important. 

Mr.  Untermyer  :  It  has  been  read. 

Mr.  De  Ford:  It  shows  the  more  explicit  character  of  the 
information. 

Mr.  UNTr;RMYE;R:  I  think  we  have  overwhelmingly  estab- 
lished what  they  did,  and  I  do  not  care  to  go  into  great  details 
on  it.  Now  then,  there  is  Campbell's  affidavit.  For  upwards  of 
four  years  past  he  had  been  continuously  in  the  employ  of  the 
International  Service.     (Reading  affidavit.) 

Then,  the  affidavit  of  Hattie.  He  has  known  Agnew. 
(Reading  affidavit.)     Is  this  an  affidavit  from  Gushing? 

Mr.  De  Ford  :  That  is  an  affidavit  from  Cushing.  It  is  a  partial 
statement  for  us.    It  refers  to  the  other  side. 

Mr.  UntermyEr:    (Reading  affidavit  of  Cushing  on  page  yy.) 

Mr.  De  Ford:  That  last  is  the  important  paragraph. 

Mr.  Untermyer  :  That  is  not  quite  consistent  with  the  affidavits 
of  the  other  side.  Now,  the  affidavit  of  William  G.  Wamock.  He 
is  the  bureau  manager  for  Central  New  York  for  the  Interna- 
tional News  Service,  and  resides  at  Syracuse.  (Reading  affidavit 
"On  the  7th  of  May,  191 5,  on  the  day  that  the  Cunard  steamship 
Lusitania  was  sunk  in  British  waters,  the  International  News 
Service  leased  wire  was  connected  by  loop  into  the  Onondaga 
County  Court  House,  located  at  Syracuse,  New  York,  and  that 
the  Barnes-Roosevelt  trial  was  then  on" ) 

The  Court  :  Where  is  this  ? 

Mr.  Untermyer:  Affidavit  of  Warnock  on  page  79 — "The 
Associated  Press  leased  wire  was  also  looped  into  the  Onondaga 
Court  House" ) 
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The  Court  :  I  was  looking  at  the  Lusitania  part. 

Mr.  Unti^Rmyer:  "That  together  with  other  telegraph  cir- 
cuits, those  two  wires."  (Reading  affidavit  down  to  "between 
said  Wilson  and  your  deponent  concerning  the  sinking  of  the 
Lusitania"  on  page  80.) 

The  Court:  He  says  he  tipped  off  The  Associated  Press. 

Mr.  UntermyEr:  Yes,  and  I  have  an  affidavit  of  Mr.  Henry 
E.  Leary. 

Mr.  De  Ford:  I  think  the  balance  of  the  affidavits  simply 
relate  to  the  theft  of  tips  of  stories  as  they  passed  over  the 
International  wires. 

Mr.  UntermyEr:  Some  of  them  are  important,  the  affidavit 
of  Cochran,  on  page  86. 

Mr.  De  Ford:  That  is  important,  and  Cox  is  important. 

Mr.  Untermyer:  (Reading  affidavit  of  Mr.  Cochran  on 
page  86.) 

Mr.  De  Ford:  The  Cox  affidavit  corroborates  the  other  affi- 
davit, and  the  Baskervill  affidavit  shows  the  extent  of  the  sys- 
tematic pilfering. 

Mr.  Untermyer  :  Your  Honor  will  note  that  this  is  the  story 
which  came  from  the  International  Service:  "They  would  send 
the  story  over  The  Associated  Press  wire  to  the  Western  head- 
quarters of  The  Associated  Press  in  Chicago" (Reading  on 

page  88  down  to  "do  what  I  could  to  protect  Muggeridge,  because 
I  was  afraid  that  he  might  lose  his  job.") 

Mr.  De  Ford  :  The  affidavit  next  is  a  little  out  of  order,  and  I 
do  not  think  you  need  read  it.  It  simply  corroborates  the  affi- 
davit of  Warnock. 

Mr.  Untermyer:  Yes.  Now  Cox's  affidavit,  he  was  em- 
ployed by  The  Associated  Press  in  San  Francisco,  and  he  cor- 
roborates Mr.  Cochran's  affidavit. 

Mr.  De  Ford:  Who  is  that? 

Mr.  Untermyer:  Cox. 

Mr.  De  Ford  :  In  part,  not  entirely,  only  in  part. 

Mr.  Untermyer:  Mr.  Cox  corroborates  Mr.  Cochran's  affi- 
davit, Mr.  Cochran  having  testified  to  this  system,  this  custom,  by 
which  the  exclusive  news  of  the  International  Service  came  over 
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its  direct  wire  from  Chicago  to  San  Francisco,  and  was  taken 
over  to  The  Associated  Press  offices  and  there  distributed  to  the 
great  cities,  where  they  have  their  branch  offices. 

Mr.  De;  Ford:  These  next  four  affidavits,  they  refer  to  the 
lifting  of  stories  from  newspapers  and  sending  them  over  The  As- 
sociated Press  wire,  and  that  is  important. 

Mr.  UnTErmyer:  Now,  your  Honor,  there  are  a  number  of 
other  affidavits  here,  but  they  all  bear  upon  this  one  point — they 
show  that  there  were  men  regularly  employed  from  month  to 
month  and  year  to  year,  for  the  very  purpose,  and  the  express 
and  only  purpose,  of  lifting  news  from  one  of  these  press  services, 
and  spreading  it  around  among  the  customers  or  the  members  of 
the  others,  and  lifting  this  news  from  the  early  editions  of  the 
morning  papers,  for  the  morning  papers,  and  the  early  afternoon 
editions  of  papers,  for  the  afternoon  papers.  That  was  a  regular 
department. 

Now,  I  am  not  going  to  dwell  at  any  great  length  upon  the 
facts.  I  think  we  have  overwhelmingly  disproved  of  anything 
that  might  be  regarded  as  an  aspersion  upon  our  methods  of 
doing  business,  but  suppose  there  was  this  wrong  attached  to 
this  single  instance  in  Cleveland,  on  the  part  of  a  subordinate, 
of  which  this  defendant  and  its  officers  had  no  knowledge, 
suppose  the  hiring  of  Cushing,  paying  him,  as  we  say,  to  give  us 
the  local  news — as  they  say  to  give  us  as  well  the  news  of  The  Asso- 
ciated Press — suppose  that  was  not  right,  we  say  it  was,  but 
suppose  it  was  not  right,  have  not  they  done  the  same  thing? 
Have  they  not  hired  him  for  the  same  purpose? 

The  Court  :  I  do  not  understand  you  contended  that  that  was 
right,  that  you  could  do  that  ? 

Mr.  UntermyEr:  I  suppose  your  Honor 

The  Court:  He  had  been  defending  himself  from  doing  it. 

Mr.  UntermyEr:  Yes,  we  have  been  defending  ourselves 
from  doing  it,  but  it  seems  to  me  these  people  have  been  doing  a 
lot  of  things  we  would  not  consider  right,  but  they  consider  right, 
but  assuming  it  was  wrong  for  them  to  take  our  news,  it  was 
wrong  for  us  to  take  their  news,  certainly  it  is  no  justification  for 
them  taking  our  news  which  we  sell  to  the  Cleveland  News,  on 
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the  understanding  that  it  shall  be  received  just  as  they  sell  theirs. 
There  is  nothing  different  in  the  quality  of  one  act,  from  what 
exists  in  the  quality  of  the  other. 

Now,  I  do  not  know  that  I  need  cite  to  your  Honor  from  any 
of  the  innumerable  authorities  that  we  have — "He  that  would 
have  equity  must  do  equity,"  and  "He  that  comes  into  equity  must 
come  with  clean  hands,"  and  so  forth. 

The  Court:  Well,  they  would  admit  that;  they  would  admit 
that.  They  would  only  say  that  they  did  not  do  that,  so  that 
again  it  comes  down  to  the  question  of  fact. 

Mr.  Untermyer  :  I  do  not  think  in  the  face  of  these  affidavits 
showing  it  was  a  customary  method  to  do  it — I  do  not  think  that 
they  will  undertake  to  say  that  they  did  not  do  it.  I  will  chal- 
lenge them  to  say  that  they  did  not  do  it.  The  proof  is  too  com- 
plete, and  overwhelming.  Here  you  have  this  man  Smiley,  who 
says  he  did  it  regularly,  and  was  paid  by  them  to  do  it,  and  says 
he  knew  the  other  man  was  paid  to  do  it,  and  it  was  part  of  their 
business  to  do  it.  They  assumed  they  had  a  right  to  do  it. 
They  had  an  idea  that  because  the  Cleveland  News  took  our 
service,  as  well  as  The  Associated  Press  Service,  that  they 
could  take  that  service,  and  use  it,  and  give  it  to  The  Associated 
Press,  because  the  account — I  do  not  think  anybody  is  going  to 
take  issue  with  us  on  that  proposition — I  do  not  know  whether 
Mr.  Jennings  will  take  issue  on  the  proposition  of  law,  that  if  it 
is  proven  that  they  did  the  same  thing  as  we  did,  that  they  have 
no  standing  in  a  Court  of  Equity,  because  if  I  remember  rightly, 
at  one  time,  he  took  a  different  position.  At  one  time  he  took  a 
position  that  if  we  were  doing  wrong,  why — if  they  were  doing 
wrong,  that  we  had  better  sue  them,  but  that  was  no  excuse  for  our 
doing  wrong  to  them  in  practically  the  same  transaction;  and  in 
view  of  what  I  already  supposed  might  be  that  extraordinary 
attitude,  I  am  here  fortified  with  all  sorts  of  authorities  on  the 
proposition — right  on  the  proposition  to  the  effect  that  the  Court 
will  not  allow  any  relief  to  any  complainant  who  comes  into 
court  in  that  situation,  and  I  do  not  know  whether  I  ought  to  take 
up  your  Honor's  time  discussing  such  a  proposition. 

The  Court:  I  didn't  suppose  there  was  any  doubt  about  it. 
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Mr.  Untermyer:  I  did  not  suppose  there  was,  Your  Honor, 
and  I  don't  suppose  so  yet. 

The  Court  :  I  supposed  from  Mr.  Jennings'  argument  that  he 
admitted  that  they  had  done  nothing. 

Mr.  Untermyer:  As  I  understand,  Mr.  Jennings, — his  rebut- 
ting affidavits  are  not  here.  But  I  am  sure  he  is  not  going  in  the 
face  of  this  overwhelming  evidence,  of  all  these  specific  instances, 
in  which  this  has  been  done,  and  the  fact  that  they  were  paying  to 
have  it  done,  to  deny  that  we  had  not  the  same  right.  I  recall  a 
somewhat  analogous  case — and  perhaps  we  had  better  reiterate  it 
for  the  mere  humor  of  the  thing  than  anything  else — where  the 
plaintiff  tried  to  stop  a  nuisance,  and  the  Court  said  that  the  plain- 
tiff himself  is  not  a  model  of  neatness  or  cleanliness,  when  the  city 
coroner  at  the  request  of  the  plaintiff  went  to  notify  the  defendant 
that  he  must  clean  out  his  hog  pen,  and  stable,  and  he  saw  the 
plaintiff's  hogs  in  his  own  barnyard,  just  across  the  alley,  with  the 
manure  up  to  their  knees.     (Laughter.) 

There  is  a  case  in  which  one  telephone  company  sought 
to  enjoin  another  telephone  company  from  maintaining  a  telephone 
pole  on  the  highway,  and  the  Court  dismissed  it  on  the  ground  that 
is  was  itself  maintaining  poles  on  the  highway.  It  is  going  very 
far  to  that  case  of  the  Price  Manufacturing  Company  vs.  The 
Prince  Paint  Company. 

The  Court:  Well,  I  do  not  suppose  Mr.  Jennings  would  dis- 
pute the  fact  that  if  you  establish  that  they  were  selling  your  news 
in  the  same  way,  that  they  could  not  get  an  injunction. 

Mr.  UntermyEr:  Does  Mr.  Jennings  concede  that  legal  prop- 
osition?   Does  he  concede  it?    I  know  that  Mr.  Jennings 

Mr.  Jennings:  We  do  not  concede  that  we  have  done  any- 
thing, or  are  doing  anything  which  we  ask  them  to  be  enjoined 
from  doing. 

Mr.  Untermyer:  Does  Mr.  Jennings  concede  the  legal  prop- 
osition ? 

Mr.  Jennings:  And  we  propose  to  introduce  affidavits  in  re- 
buttal, which  I  think  will  clear  up  and  substantially  dispose  of  that, 
that  is  the  trend  of  the  affidavits  we  have  got. 
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Mr.  Untermyur:  In  order  to  save  the  time  of  the  Court, 
which  has  been  very,  very  patient,  does  Mr.  Jennings  concede,  or 
does  he  dispute  the  fact,  that  assuming  that  they  have  been  doing 
the  very  self  same  things  they  complain  of  in  us,  that  then  they 
cannot  get  relief  in  equity? 

Mr.  Jennings:  I  think  that  is  perhaps  a  broader  concession 
than  I  would  be  willing  to  make. 

Mr.  Untermyer:  How  broad  would  you  make  it? 

Mr.  Je;nnings:  I  have  not  examined  the  question,  particularly 
with  reference  to  this  case. 

Mr.  UntermeyEr:  It  is  about  time  you  did  so. 

Mr.  Jennings:  And  I  recall  that  in  the  case  which  I  cited  to 
Your  Honor,  in  the  Supreme  Court  of  the  United  States,  it  was 
held  by  Judge  Holmes,  that  that  even  if  the  plaintiff  there  was  a 
gambling  institution,  and  an  unlawful  institution,  that  that  was 
no  reason  why  it  should  not  be  granted  the  relief  asked  for. 

Mr.  Untermyer  :  But,  Mr.  Jennings 

Mr.  Jennings:  And  they  reversed  the  decision  of  the  Court 
below  on  that  ground. 

Mr.  Untermyer:  Does  Mr.  Jennings 

Mr.  Jennings:  My  general  impression  does  agree  with  what 
Mr.  Untermyer  states,  but  I  am  not  prepared  to  make  any  conces- 
sion, until  I  have  had  an  opportunity  to  examine 

The  Court  :  You  mean  to  say  that  you  would  not  concede  that 
a  man,  because  he  was  a  bad  man,  had  not  a  right  to  come  into  a 
Court  of  Equity?    There  is  no  doubt  that  you  would  concede  that? 

Mr.  Jennings  :  I  would  concede  this,  if  Your  Honor  please — 
I  should  be  very  glad  to  have  this  injunction  made  double-headed, 
and  enjoin  us  from  doing  any  of  these  things  that  we  ask  you  to 
enjoin  them  from  doing. 

Mr.  Untermyer:  We  do  not  want  to  enjoin  at  all,  we  want  to 
be  let  alone,  and  that  does  not  seem  to  be  very  much  of  a  conces- 
sion. Your  Honor. 

The  Court  :  I  do  not  think  Mr.  Jennings  would  dispute  that  if 
a  man  was  stealing  news  from  his  opponent,  he  could  not  enjoin 
that  opponent  from  stealing  that  news. 

198 


Associated  Press  vs.  International  News  Service. 


Hearing. 


Mr.  Untermyer:  Your  Honor  will  see  that  the  authorities  go 
so  far  as  to  say  where  he  is  stealing  from  anybody  else — ^the 
Thompson  case,  in  this  Court,  arising  out  of  an  alleged  piracy  of 
the  Literary  Digest,  you  will  remember  that,  Thompson  against 
The  American  Law  Book  Company,  122  Fed.,  where  this  Court 
turned  the  plaintiff  out  of  court,  because  he  had  pirated  from 
others. 

The  Court  :  I  remember  that. 

Mr.  Jennings:  I  want  to  be  perfectly  fair  about  it,  and  I  do 
not  want  to  burden  the  Court.  My  difficulty  is  this :  I  have  had 
no  opportunity  to  read  these  affidavits.  I  do  not  know  just  how 
far  they  go.  I  know  this — I  know  that  most  of  these  affidavits 
on  the  question  of  our  practice,  are  in  reference  to  our  getting 
tips  from,  and  getting  local  news  from  the  correspondents  in  the 
offces  of  the  newspapers  published  by  our  members,  to  which  we 
are  entitled.  Now,  we  are  entitled,  and  our  members  are  bound 
to  furnish  us  with  local  news  which  they  get  for  their  papers. 

Mr.  Untermyer:  Does  Mr.  Jennings 

Mr.  Jennings:  The  defendant  here  is  not  entitled  to  get  those 
tips,  any  kind  of  tips  from  our  members,  of  our  news,  because  that 
would  constitute  a  breach  of  their  obligation  to  us,  and  therefore 
I  contend  that  we  are  not  in  the  same  situation  that  they  are,  and 
until  I  have  an  apportunity  to  critically  read  those  affidavits,  I  do 
not  think  I  am  justified  in  making  at  all  this  broad  concession 
which  Mr.  Untermyer  asked  for. 

Mr.  Untermyer:  It  is  surprising  to  hear  Mr.  Jennings  say 
he  has  not  had  an  opportunity  to  read  these  affidavits,  which  are 
only  about  eighty  pages  lohg,  and  they  have  been  in  his  hands  for 
four  days — three  days. 

Mr,  Jennings:  Oh,  no,  they  have  not. 

Mr.  Untermyer:  Monday  morning,  three  days. 

Mr.  Jennings:  Oh,  no,  they  have  not.  I  was  served  with  six 
more  last  night,  and  one  more  here  in  court,  and  I  understand 
there  are  more  in  the  office,  and  they  have  come  dribbling  along. 
I  believe  a  great  many  of  these  more  important  ones  were  sworn 
to  from  the  loth  to  the  12th  of  this  month,  and  they  might  per- 
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fectly  well  have  been  served  upon  me  last  Saturday,  as  Your 
Honor  knows. 

Mr.  Untermyer:  They  came  from  Cleveland  on  the  4th. 

Mr.  Jennings:  And  a  great  many  of  them  were  sworn  to  here 
in  New  York  on  the  loth  of  this  month. 

Mr.  De  Ford:  The  fact  is  I  prepared  the  affidavits  of  the 
general  officers  here  in  New  York,  both  of  the  New  York  American 
and  the  International  News  Association.  Mr.  Untermyer  was  in 
charge  of  this  case,  and  I  did  not  propose  to  serve  those  affidavits 
until  he  had  had  an  opportunity  to  see  them.  He  had  no  oppor- 
tunity to  see  them  until  he  returned  from  Chicago  last  Thursday. 
If  I  had  the  discretion  to  do  so,  and  if  I  felt  like  exercising  it,  I 
would  submit  them  without  submitting  them  to  our  chief  counsel, 
but  there  was  no  desire  to  deceive  or  delay  anybody  else. 

Mr.  Jennings:  I  did  not  charge  that  there  was. 

Mr.  Untermyer:  Shall  we  go  on? 

Mr.  Jennings:  I  am  not  charging  anything  against  them.  I 
am  merely  excusing  myself.  Mr.  Untermyer  says  I  have  had 
plenty  of  time  to  look  them  over.  I  am  rebutting  this  charge. 
Now  it  appears  from  this  statement  that  Mr.  Untermyer  returned 
last  Thursday,  and  might  have  examined  them,  but  these  Exhibits 
were  not  served  upon  me  until  7  o'clock  on  Monday  night. 

Mr.  De  Ford  :  That  was  because  of  the  fact  that  I  had  to  get 
Mr.  Untermyer  when  he  came  back,  and  I  had  them  retranscribed 
and  rewritten,  and  the  copies  made,  and  then  they  were  served. 

Mr.  Jennings:  Under  these  circumstances,  why,  I  do  not 
think  they  can  charge  me 

Mr.  De  Ford:  The  affidavits  he  refers  to  are  affidavits  contain- 
ing the  denials  of  the  officers,  and  not  the  positive  matter  that  he 
wants  to  rebut,  and  he  has  had  them  four  days. 

The  Court  :  I  do  not  think  there  is  much  use  of  talking  about 
this.    I  think  I  can  apply  the  law  to  whatever  facts  are  shown. 

Mr,  Untermyer:  Your  Honor  observes  that  their  complaint 
is  divided  into  three  distinct  subdivisions.  First,  they  complain  of 
the  Cleveland  transaction,  about  which  we  have  given  our  testi- 
mony; secondly,  they  complain  about  the  use  of  these  Morkrum 
machines,  of  the  information  upon  them,  with  respect  to  which, 
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if  there  was  anything  of  that  kind,  which  we  deny,  it  has  lasted 
since  1915,  was  begun  in  1915,  and  strangely  they  had  never 
opened  their  heads  to  anybody,  not  even  to  their  own  member,  and 
certainly  not  to  us ;  and,  thirdly,  they  complain  of  our  taking  early 
news  from  the  early  papers.  Those  are  the  three  grounds  of  this 
complaint. 

I  still  do  not  understand — perhaps  you  do,  Your  Honor, 
and  I  don't — the  distinction  which  Mr.  Jennings  seeks  to 
draw  between  our  conduct  applied  on  this  isolated  occasion,  and 
their  conduct.  It  must  be  predicated,  as  I  said  before,  on  their 
contention  that  they  have  the  right  to  give  The  Associated  Press 
the  news  service  from  the  International  News,  otherwise  what 
more  right  had  their  man  to  take  our  service  and  distribute  it  to 
The  Associated  Press  than  we  had  to  take  the  Associated  Press 
news  service  and  distribute  it  to  our  members. 

The  Court:  Perhaps  I  did  not  understand  it.  I  understand 
they  claim  that  they  did  not;  is  that  right,  Mr.  Jennings? 

Mr.  Untermyer:  No. 

Mr.  Jennings:  My  claim  with  respect  to  that  is  this:  All 
these  affidavits  which  Mr.  Untermyer  has  read  in  reference  to 
Cushing's  dealings  with  Agnew,  and  Faris's  affidavit,  and  several 
others,  are  that  they  understood  that  Gushing  was  to  furnish  the 
local  news  gathered  by  the  Cleveland  News  to  the  International 
News  Service,  and  that  is  what  he  was  employed  for  and  paid 
for.  Now,  that  is  the  very  thing  that  he  has  got  no  right  to  do. 
The  local  news  of  the  Cleveland  News  belongs  to  us.  They  are 
required  by  the  by-laws  to  furnish  it  to  us,  and  they  are  pro- 
hibited from  furnishing  it  to  anybody  else,  and  Gushing  had  no 
more  right  to  give  to  the  International  News  Service  the  local 
news  gathered  by  the  Cleveland  News  than  he  had  to  give  them 
the  news  which  The  Associated  Press  furnished  to  the  Cleve- 
land News. 

Mr.  Untermyer:  That  is  a  gymnastic  performance.  That  is 
not  their  claim  in  their  papers  at  all.  Their  claim  in  their  papers 
is  an  entirely  different  claim,  and  this  is  a  complete  shift  of  ground. 

Mr.  Jennings:  There  is  not  a  shifting  of  ground. 
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Mr.  Untermyer  :  It  is  a  somersault  of  the  most  extraordinary 
character;  their  claim  in  their  papers  I  think  is 

The  Court  :  I  want  to  hear  Mr.  Jennings'  side  of  the  case. 

Mr.  Jennings  :  It  is  not  a  shift  at  all.  The  instances  that  we 
mention  in  our  affidavits  are  instances  not  of  Cushing's  giving 
them  the  local  news,  but  of  his  giving  them  the  news  which  we 
sent  to  the  Cleveland  News.  That  is  wrong.  But  they  undertake 
to  justify  it  by  saying  that  so  far  as  they  understood,  Gushing  was 
not  bribed  to  do  that,  but  he  was  employed  to  give  them  the  local 
news  gathered  by  the  Cleveland  News. 

The  Court  :  Why  could  he  not  do  that  ? 

Mr.  Jennings  :  Because  under  our  by-laws,  that  news  belongs 
to  us,  that  is  part  of  our  news,  under  our  system.  Our  950  mem- 
bers are  required  to  give  us  each  the  local  news  of  his  district; 
that  is  provided  in  the  contract. 

The  Court:  Perhaps  he  will  break  the  contract  if  he  does  not 
perform  it ;  but  is  there  any  secret  relation  or  appropriation  of  any 
kind  of  property  by  any  such  kind  of  a  contract? 

Mr.  Jennings  :  He  violates  his  obligations  to  us  just  as  much 
as  he  violates  his  obligations  to  us  by  giving  to  the  International 
News  Service  the  news  which  we  send  to  the  Cleveland  News. 
They  are  both  the  same.  Under  our  arrangement — I  would  like 
your  Honor  to  understand  that — under  our  arrangement,  we  gather 
certain  news  by  our  own  agents,  but  we  get  certain  news  by  inter- 
change with  our  members.  Our  members  are  required  to  give  us 
the  local  news  of  the  district,  and  that  belongs  to  us,  and  they  are 
forbidden  to  give  it  to  anybody  else.  They  are  forbidden  to  give 
to  anyone  else  the  news  which  we  furnish.  It  was  just  as  bad  for 
Cushing  to  give  them  the  news  gathered  by  the  Cleveland  News, 
which  belonged  to  us  under  the  by-laws,  as  it  was  to  give  them  the 
news  which  The  Associated  Press  sent  to  the  Cleveland  News. 

The  Court:  Is  not  the  Cleveland  News  a  subscriber  of 
theirs  too? 

Mr.  Jennings:  Mr.  Untermyer  states,  and  I  have  no  doubt 
it  is  the  fact,  that  it  buys  news  from  the  International  News 
Service. 
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Ths  Court:  Are  not  they  breaking  the  contract  with  them 
just  as  much? 

Mr.  Jennings:  Our  affidavits  show  that  they  don't. 

The  Court  :  In  regard  to  local  news  I  am  talking  about.  Of 
course  news  which  you  gather  is  entirely  different. 

Mr.  Jennings:  There  is  no  evidence  that  they  have  any  con- 
tract here,  with  the  International  News  Service  to  give  them  the 
local  news.  They  simply  buy  the  International  News  Service. 
There  is  no  evidence  here  that  under  their  contract — I  do  not 
understand  that  the  International  News  Service  has  any  such 
arrangements  with  the  people  to  whom  it  sells  news,  that  they 
shall  furnish  news  to  the  International.  They  have  no  such  ar- 
rangement of  that  kind  with  their  customers.  Their  newspapers 
simply  buy  news.  If  they  pay  any  one  of  our  members  to  furnish 
local  news,  why  then,  that  is  bribery. 

Mr.  Untermyer:  Now,  if  your  Honor  please,  if  that  attitude 
is  not  a  complete  somersault  on  the  papers  here,  then,  I  do  not 
know  what  is.  There  is  no  suggestion  in  this  complaint  that  we 
have  done  any  wrong  to  The  Associated  Press,  by  getting  local 
news  from  the  Cleveland  News.  The  charge  against  us  is  that  the 
wrong  we  have  done  at  Cleveland  was  by  getting,  through  Cush- 
ing,  news  of  The  Associated  Press,  coming  into  the  Cleveland 
News. 

Mr.  Nicholson  :  And  we  still  insist  upon  that  charge. 

Mr.  Untermyer:  Then,  if  they  insist  upon  that  charge,  they 
had  better  stick  to  that  charge. 

Mr.  Nicholson  :  That  is  by  way  of  rebuttal  only. 

Mr.  Untermyer:  Now  let  us  see  if  we  can  get  this  straight, 
and  we  are  not  going  to  escape  from  this  point.  These  gentlemen 
having  been  confronted  with  the  fact  that  the  same  men  who 
gave  us  Associated  Press  news  gave  them  our  International  News 
Service,  they  propose  now  to  shift  that  issue,  and  to  say  that 
we  have  no  right  to  get  news  from  anybody  in  the  employ  of  the 
Cleveland  News,  whether  local  or  any  other  news,  as  though  they 
have  a  right  to  sue  us  for  getting  news  from  the  Cleveland  News, 
which  we  did  not  get  from  them.  What  business  is  it  of  theirs 
anyway?    Even  if  it  had  been  charged,  they  could  not  have  predi- 
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cated  any  cause  of  action  upon  it,  but  when  Mr.  Jennings  finds 
himself  confronted  with  the  question  which  I  put  to  him — does 
he  claim  that  by  virtue  of  their  arrangement  with  the  Cleveland 
News,  that  they  could  compel  the  Cleveland  News  to  give  them 
our  secret  news  service.  He  does  not  answer  that,  because  unless 
he  makes  that  contention,  why,  there  is  nothing  left  of  his  case, 
because  it  then  appears  that  they  were  taking  from  us  just  what 
we  were  taking  from  them,  and  through  the  same  agency — each 
paying  the  man. 

Mr.  Nicholson  :    But  we  deny  that. 

Mr.  Untermyer  :  Assuming  that  is  so,  they  won't  deny  that, — 
they  daren't  deny  that.  It  is  too  overwhelmingly  proven  by  the 
men  who  did  it,  or  gave  it  to  them.  I  would  like  to  hear  them 
deny  Mr.  Smiley's  affidavit,  I  would  like  to  hear  them  deny  the 
other  affidavits,  Mr,  Anson's,  and  one  other  affidavit,  all  of  whom 
did  the  thing,  and  know  it.  , 

Mr.  Jennings:  We  will  meet  that  issue  later  in  the  day. 

Mr.  Untermyer:  If  we  get  it,  we  will  meet  it,  but  do  not 
dodge  the  issue. 

Mr.  Jennings:  You  will  get  it  now.  You  will  get  it  today, 
when  you  get  through. 

Mr.  Untermyer:  If  that  is  so,  we  have  a  question  of  fact, 
and  Your  Honor  will  be  able  to  determine  between  the  men  who  say 
they  did  the  thing,  and  somebody  else  that  knows  nothing  about  it. 

Mr.  De  Ford:  They  ask  for  an  injunction  against  us. 

Mr.  Untermyer:  I  am  not  here  to  discuss  the  issue  of  the 
question  as  to  whether  they  are  entitled  to  an  injunction  against 
us  for  having  made  an  arrangement  to  get  news  from  Mr,  Gush- 
ing. That  is  a  cause  of  action,  if  there  is  any  cause  of  action,  which 
inures  to  the  Cleveland  News,  it  does  not  to  The  Associated  Press, 
but  I  cannot  see  why  we  are  not  at  perfect  liberty,  as  against  the 
Cleveland  News,  or  anybody  else,  to  make  an  arrangement  to  get 
news,  that  is,  to  employ  somebody  to  give  us  news.  That  man  was 
not  in  the  employ  of  the  Cleveland  News,  any  more  than  of  The 
Associated  Press,  or  anybody  else.  He  appears  to  have  had  a 
good  many  employers.  At  any  rate  "Sufficient  unto  the  day  is  the 
evil  thereof,"  on  that  proposition.     Either  my  friend  is  going  to 
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Stand  on  the  proposition  that  he  had  a  right  to  purloin  our  news 
and  we  had  no  right  to  purloin  his,  or  as  I  say,  so  far  as  The 
Associated  Press  is  concerned,  the  Cleveland  transaction  is  out  of 
this  case. 

Now,  the  Morkrum  machines,  your  Honor  has  heard  these 
affidavits  or  evidence  on  our  part.  You  have  heard  that  from  the 
time  those  machines  began  to  work  at  six  o'clock  in  the  evening, 
until  the  last  Associated  Press  message  comes  in  at  night,  they 
are  under  guard  of  The  Associated  Press  inspectors  in  the  office  of 
the  New  York  American,  that  there  never  has  been  a  complaint 
with  regard  to  that,  either  to  the  American,  the  member  of  The 
Associated  Press,  or  to  us,  that  anybody  was  using  any  information 
that  came  over  the  Morkrum  machines,  and  I  think  that  is  pretty 
well  disposed  of.  There  is  not  a  scintilla  of  proof  that  we  ever 
used  it.  There  is  nothing  in  their  affidavits,  from  which  you  can 
infer  that  we  ever  used  any  information  of  that  character,  and  you 
have  the  positive  affidavits  of  Mr.  Merrill,  and  Mr.  Wilson,  that  no 
such  information  was  ever  used,  and  that  we  were  very  careful  not 
to  use  it. 

As  I  said  at  the  opening  of  this  case,  your  Honor,  this  contro- 
versy comes  down  to  the  question  of  law,  as  to  whether  we  have 
the  right  to  use  material  that  had  already  been  published,  and 
whether  we  had  the  right  to  take  our  information  or  news  from 
newspapers,  in  the  early  editions  of  the  morning  and  afternoon 
newspapers,  and  all  this  other  matter  is  a  pretext,  ballast  and  evas- 
ion, and  it  is  all  put  in  for  the  purpose  of  being  a  make-weight,  on 
which  to  carry  the  other  legal  propositions. 

Now,  the  case  on  which  they  rely,  your  Honor,  I  will  state 
with  respect  to  it  exactly  what  the  fact  is.  The  Court  distinctly 
said — that  is  the  Telegraph  News  Company  case — I  think  Mr. 
Jennings  ought  to  have  made  a  fuller  statement  with  respect  to  the 

case,  and  he  ought  to  have  read  particularly  this  paragraph 

He  ought  to  have  referred  to  the  fact  that  that  case  and  the  case 
next  succeeding  it  on  the  books,  decided  at  the  same  time,  and  the 
same  facts  must  be  read  together,  that  is  the  case  immediately  after 
it — the  case  of  the  Illinois  Commission  Company  against  the  Cleve- 
land Telegraph  Company  in  the  same  volume  following,  Judge 
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Grosscup  said  it  had  been  decided  in  the  National  Telegraph  News 
case 

The  Court:  Is  that  case  here? 

Mr.  De  Ford:  No,  it  is  not.  That  is  a  decision  of  Judge 
Hough. 

Mr.  UnTERmyEr:  In  that  subsequent  case,  the  Court  set  out 
in  full,  the  contract  upon  which  the  ticker  service  was  delivered, 
the  ticker  service  referred  to  in  the  National  Telegraph  News 
case.  "An  examination  of  that  contract  shows  the  service  was  in- 
tended for  the  exclusive  use  of  the  complainant's  patrons  and  was 
furnished  to  them  under  a  distinct  stipulation  that  under  no  cir- 
cumstances should  it  be  communicated  to  any  other  news  dis- 
tributing company,  or  transmitted  to  any  such  company."  And 
the  most  drastic  provisions  in  the  contract  were  to  that  eflfect. 

The  Court:  Did  they  transmit  it  themselves? 

Mr.  UntermyEr:  Did  who  transmit  it? 

The  Court  :  Did  the  customer — did  the  broker  transmit  it  ?  I 
suppose  it  was  a  broker  that  had  the  contract  ? 

Mr.  UntermyEr:  This  was  some  brokerage  house  I  think, 
or  some  house  dealing  with  provisions,  and  this  information  was 
transmitted  through  the  ticker  in  his  office,  and  his  patrons  had 
the  right  to  use  it,  and  I  believe  somebody  from  this  rival  service 
sat  there,  and  took  it  off  as  it  came  over  the  ticker,  with  his  knowl- 
edge and  consent,  in  breach  of  his  trust,  and  in  violation  of  his 
agreement  under  which  he  had  received  the  service,  and  whilst 
in  this  case  Mr.  Jennings  has  very  properly  said  that  the  business 
of  The  Associated  Press  is  to  gather  news  for  publication,  and  not 
to  deliver  to  customers  in  a  trust  relation,  that  they  shall  not 
publish  it,  and  yet  when  they  publish  it 

Mr.  Jennings  :  I  did  not  mean  to  say  any  such  thing.  I  do 
not  think  I  did. 

Mr.   UntermyEr:  What? That  their  business   was   to 

gather  news 

Mr.  Jennings:  For  the  use  of  their  members. 

Mr.  UntermyEr:  Yes,  for  publication. 

Mr.  Jennings  :  Publish  it. 
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Mr.  Untbrmyer:  Well  your  complaint  says  so.  Is  there 
any  doubt  that  is  the  purpose  of  it?  You  certainly  must  agree 
as  to  that.  "Now  then,  in  this  case,  it  is  apparent  that  the  quota- 
tions in  question  were  furnished  by  the  complainant  to  its  patrons 
for  a  specific  and  limited  purpose,  for  their  own  personal  use, 
and  that  of  their  patrons.  There  was  no  publication,  but  merely 
a  communication  by  the  complainant  to  the  parties  occupying  with 
it  a  trust  relation."  This  is  what  the  Court  meant  in  that  part  of 
the  head  note  on  the  case  which  reads  as  follows :  "It  cannot  be  said 
to  have  thereby  published  such  news  in  such  a  sense  as  to  entitle 
a  competitor  to  take  the  same  from  a  customer's  tape  as  fast  as 
received,  and  distribute  it  to  its  own  customer."  And  throughout 
the  case,  the  fact  is  referred  to,  of  the  existence  of  this  trust 
relation,  under  which  these  communications  were  received,  and 
in  order  to  carry  out  that  trust  relation,  and  to  prevent  a  misuse 
by  a  customer  who  held  that  information,  and  the  news  which 
he  received,  the  Court,  saying  he  would  make  a  precedent,  and 
would  depart  from  precedent,  granted  an  injunction  against  the 
use  of  that  for  sixty  minutes  after  it  was  received,  and  that  is 
the  sole  reliance  I  think  of  my  friend  for  his  novel  and  it  seems 
to  me  somewhat  fantastic  theory,  that  you  cannot  take  this  news 
after  it  has  been  published,  from  the  early  editions  of  the  news- 
papers, and  make  use  of  it;  and  yet  our  affidavits  show  Your 
Honor,  that  they  have  men  regularly  in  their  employ  by  the  year 
doing  the  same  thing. 

The;  Court:  Do  you  mean  they  enjoin  them  for  sixty 
minutes  from  even  telling  it  to  their  customers? 

Mr.  Untermy^r:  Not  to  their  patrons,  they  enjoin  them  for 
sixty  minutes  from  general  publication,  but  patrons  were  entitled 
to  it  immediately.  That  was  part  of  the  agreement,  that  this 
man,  or  these  people 

Mr.  Jennings  :  That  was  not  a  case  of  publication  was  it  ? 

Mr.  UntermyEr:  I  am  speaking  of  this  National  Tele- 
graph  

Mr.  Jennings:  That  was  not  a  case  of  publication  I  think. 
That  was  a  case  of  this  rival  concern  getting  it ;  it  was  this  bucket 
shop  case. 
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Mr.  Untermyer  :  It  was  a  bucket  shop  case. 

Mr.  Jennings:  The  Court  thought  sixty  minutes  would  be  a 
sufficient  length  of  time  to  protect  them  in  that  case. 

Mr.  Untermyer:  Now,  Your  Honor  will  observe  that  apart 
from  this  question  of  law — if  there  be  one — you  have  the  fact 
which  I  assume  cannot  be  disputed,  that  this  is  a  large  part  of  the 
business  of  The  Associated  Press — precisely  the  thing  which  they 
charge  us  with — that  they  are  taking  our  news  all  the  time  from 
the  newspapers. 

Mr.  Nicholson  :  We  are  simply  getting  tips,  and  then  we  look 
up  the  story  ourselves. 

Mr.  Untermyer:  They  don't  simply  get  tips  at  all.  In  the 
first  place,  they  get  them  sometimes,  but  they  take  our  local  news ; 
they  take  our  telegraph  news  and  any  news  that  there  is.  They 
have  men  that  collect  it.  They  take  special  stories  that  appear  in 
the  early  papers,  and  telegraph  it  all  out, — and  I  did  not  come  to 
that  affidavit,  but  they  had  two  men  I  think  who  will  testify  that 
that  was  their  business  with  The  Associated  Press. 

Mr.  De  Ford  :  Four. 

The  Court:  You  say  they  take  it  simply  to  get  tips? 

Mr.  Jennings:  I  say  I  think  the  practice  is  perfectly  proper, 
and  we  should  not  complain  of  it;  we  have  engaged  in  it  our- 
selves. Our  agents,  whenever  they  get  news,  or  rumor  of 
any  important  item  of  news,  no  matter  where  or  how  they  get  it, 
whether  it  is  from  a  newspaper  or  a  bulletin  board,  or  from 
some  man  on  the  street,  it  is  perfectly  proper  for  them  to  send 
that  statement  to  the  head  office,  that  there  is  such  a  rumor  as 
that,  and  then  the  head  office,  in  our  case,  always  investigates  it, 
from  its  own  original  sources,  and  writes  its  story  from  the  in- 
formation it  gets  in  that  way. 

Mr.  Untermyer  :  The  Cleveland  News  gave  us  tips,  of  which 
they  are  complaining  now — ^they  were  nothing  but  tips. 

Mr.  Nicholson  :  That  was  a  breach  of  contract. 

Mr.  Untermyer:  Breach  of  contract  with  whom?  What 
have  we  to  do  with  your  contract  with  the  Cleveland  News?  We 
are  not  a  party  to  the  Cleveland  News.  It  is  not  based  on  a  breach 
of  contract  at  all.    They  used  a  number  of  tips  that  they  got. 
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The  Court:  You  do  not  mean,  Mr.  Jennings,  that  you  admit 
they  had  a  right  to  get  tips  from  your  subscribers? 

Mr.  Jennings  :  No,  they  had  no  right  to  get  tips  from  our  sub- 
scribers— because  that  would  be  inducing  our  subscribers  to  violate 
their  contracts  with  us.  I  think  they  have  a  right  to  take  that 
information  from  the  early  editions,  provided  they  verify  it  for 
themselves,  and  then  from  their  own  original  sources,  send  out 
their  own  re-writes,  send  out  their  own  dispatches,  but  I  do  not 
think  they  have  a  right  to  take  it  bodily  out  of  newspapers  and  pub- 
lish that  as  their  own. 

Mr.  Untermyer  :  Now,  let  us  see 

The  Court:  My  difficulty  with  the  matter  of  law  in  the  first 
place  is  as  to  this  publishing  of  stories  that  are  on  bulletin  boards, 
and  in  early  editions.  I  do  not  understand  when  they  have  got 
that  far,  and  been  given  to  the  public,  as  much  as  that,  how  they 
can  be  protected.  My  second  difficulty  is  in  regard  to  this  paper, 
the  Cleveland  News.  I  doubt  very  much  whether  the  Cleveland 
News,  in  their  local  business  could  be  enjoined  by  you  from 
making  some  contracts  with  them. 

Mr.  Jennings:  They  can  be  expelled  by  us. 

The  Court  :  Yes. 

Mr.  Jennings:  And  I  think  they  could  be  enjoined. 

The  Court:  I  have  no  doubt  that  you  can  restrain  these 
people  from  taking  your  news. 

Mr.  Jennings:  That  news  which  the  Cleveland  News  col- 
lects, is  our  news. 

The  Court  :  I  mean  by  your  news,  the  news  which  you  collect. 

Mr.  Jennings:  There  is  no  distinction  between  the  two. 

The  Court  :  Maybe  there  is. 

Mr.  Jennings:  They  are  our  by-laws. 

Mr.  UntermyER  :  Now,  Your  Honor 

Mr.  Jennings:  There  is  no  distinction  between  the  two. 

The  Court:  One  of  them  is  the  result  of  your  own  labor, 
which  is  of  no  value  to  you  at  all,  unless  it  is  kept  perfectly 
secret,  up  to  a  certain  point.  The  other  thing  is  merely  a  contract 
where  a  man  who  works  for  you  gets  something;  is  it  such  a 
personal  relation? 
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Mr.  Jennings:  It  is  one  of  the  conditions  upon  which  that 
member  enjoys  the  news  report  of  The  Associated  Press,  that  he 
shall  contribute  to  it,  and  I  think  in  a  co-operative  organization 
like  this,  all  of  this  news  contributed  by  its  members  is  just  as  much 
a  part  of  the  news  of  the  co-operative  organization,  just  as  much 
entitled  to  protection  as  the  news  which  the  organization  gets  by 
its  own  agents. 

The  Court  :  Supposing  he  does  have  a  contract  for  the  same 
thing,  I  am  not  arguing  that  he  had — I  mean  had  a  standing  con- 
tract which  created  any  personal  relation  between  the  defendant 
here  and  the  Cleveland  News,  but  supposing  he  did  have — would 
you  be  entitled  to  an  injunction? 

Mr.  Jennings:  I  think  we  would. 

The  Court:  And  they  would  too. 

Mr.  Jennings:  I  do  not  know  that  I  quite  see  the  point. 

The  Court:  Supposing  they  have  a  contract  with  the  Cleve- 
land News,  to  give  them  local  news,  and  you  have  a  contract 

Mr.  Jennings:  There  can  not  be  any  such  thing, — two  asso- 
ciations. I  think  Your  Honor  falls  in  error  there  from  Mr.  Unter- 
myer's  claim  that  these  two  associations  are  precisely  alike.  They 
are  not  precisely  alike.  They  are  as  far  apart  as  the  two  Poles. 
One  is  an  association  run  by  Hearst,  established  primarily  to  get 
news  for  his  own  papers,  which  do  not  happen  to  have  the  Asso- 
ciated Press  service,  and  secondarily  to  help  defray  the  enormous 
cost  of  getting  that  news,  by  selling  it  to  their  members.  Those 
members  they  sell  it  to  for  a  given  sum.  I  do  not  understand, — 
I  have  never  heard — I  do  not  believe  it  is  the  fact  that  their  con- 
tracts require  that  the  newspapers  which  purchase  their  news,  shall 
furnish  them  with  any  news. 

The  Court:  If  they  do  not,  it  may  be  you  have  established 
such  a  personal  relation  with  your  subscribers  for  the  news,  that 
it  is  a  breach  of  that  personal  relation,  that  you  could  enjoin. 

Mr.  UntermyEr:  Enjoin  us,  Your  Honor? 

The  Court:  Yes,  but  it  is  difficult,  it  is  certainly  a  step 
farther  than  the  simple  case  of  their  taking  your  news. 

Mr.  Jennings:  In  all  of  the  instances  that  are  referred  to  in 
our  affidavits,  and  we  could  accumulate  any  number  of  them,  I 
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have  only  put  in  enough  to  estabhsh  the  practice,  because  I  do  not 
want  to  burden  the  Court  with  a  great  mass  of  stuff;  but  I  think 
we  have  given  instances  enough  in  these  affidavits  to  estabhsh  con- 
tinuous practice,  and  all  of  those  instances  have  been  of  the  piracy 
of  news  which  The  Associated  Press  did  actually  send  to  the  Cleve- 
land News. 

Mr.  Untermyer  :  Your  Honor,  I  submit  there  is  no  such  thing 
in  these  papers  to  show  any  practice  at  all.  I  do  not  think  that 
statement  should  be  made.     There  is  nothing  here. 

Mr.  Jennings  :  It  will  show  for  itself,  when  His  Honor  comes 
to  read  it.  With  regard  to  the  affidavits,  I  say  there  are  ten  or  a 
dozen  instances. 

Mr.  Untermyer:  There  are  instances  from  one  branch  office 
out  of  the  hundreds  in  the  United  States. 

Mr.  Jennings  :  We  were  talking  about  that. 

Mr.  Untermyer:  We  were  not  talking  about  that. 

Mr.  Jennings:  The  Court  and  I  were  talking  about  the 
Cleveland  Nezvs. 

Mr.  Untermyer:  Did  not  Your  Honor  understand  Mr.  Jen- 
nings implied  that  they  had  established  in  their  complaint  sufficient 
instances  to  show  the  practice  on  our  part? 

The  Court:  I  suppose  he  meant  the  practice  was  not  con- 
fined to  Cleveland. 

Mr.  De  Ford:  But  even  so  far  as  the  Cleveland  situation  is 
concerned,  Cushing's  affidavit  shows  it  was  only  done  occasion- 
ally. 

Mr.  Untermyer  :  I  only  want  to  say  a  few  words.  You  have 
been  very  patient,  and  I  would  like  to  clear  up  a  few  questions.  In 
the  first  place,  as  to  that  taking  of  the  news  from  the  early  edi- 
tions ;  let  us  see  if  we  can  not  get  somewhere  here.  It  seems  im- 
possible to  get  anywhere  on  a  question  of  fact.  Here  is  one  of 
the  men ;  there  are  four  of  them  who  testified,  men  who  were  on  The 
Associated  Press.  (Reading  from  page  99,  affidavit  of  Edward 
R.  Sartwell  "While  I  was  in  the  Washington  Bureau  of  The  Asso- 
ciated Press"  down  to  the  end  of  the  affidavit.) 

I  have  not  finished  reading  these  affidavits,  because  they  are 
too  wearisome  to  Your  Honor,  and  too  wearisome  to  everybody. 
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There  cannot  be  any  doubt  that  this  was  a  part  of  the  busi- 
ness of  the  Associated  Press  Bureau,  to  get  those  editions  of 
papers,  not  only  papers  that  got  news  from  them  and  from  us, 
but  papers  that  received  service  from  us  alone,  and  in  the  early 
morning  edition,  and  in  the  early  afternoon  edition,  when  the  story 
was  of  sufficient  importance,  and  they  did  not  have  it,  and  whethef 
it  was  a  story  we  had  furnished,  or  the  local  paper  printed,  they 
sent  that  out  to  their  members.  Now  then,  you  have  them  first — 
we  say  it  was  perfectly  right,  it  has  been  done  for  years  by  both 
these  Associations,  and  yet  they  come  here  now  and  say  there  is  a 
legal  proposition  and  we  have  not  a  right  to  do  that  particular 
thing.  We  say  we  have  a  right  to  do  it,  even  though  they  do  not 
do  it,  and  we  say  we  have  both  done  it,  and  that  ought  to  dispose 
of  the  legal  proposition. 

Now,  let  us  see  if  we  can  clear  up  this  question  of  what  is 
called  "tips". 

If  I  correctly  understood  Mr.  Jennings,  his  proposition  is  that 
they  had  the  right  to  take  tips  from  our  wire,  and  that  we  had  no 
right  to  take  tips  from  their  wire,  or  both  of  us  had  no  right  to 
take  tips — what  is  the  position? 

The  Court:  He  does  not  claim,  as  I  understand  it,  thateither 
of  you  had  the  right  to  take  tips  from  each  other's  wires  ? 

Mr.  Je;nnings:  No. 

The  Court:  He  denies  that  either  of  you  have  any  right  to 
take  tips  from  each  other's  wire.  What  he  says  is,  if  I  understand 
him  correctly,  that  you  had  not  the  right  to  take  their  stories  in 
early  editions,  and  on  bulletin  boards,  without  giving  them  credit, 
and  that  you  had  not  a  right  to  take  from  their  subscribers  local 
news  which  they  had  contracted  should  be  furnished  only  to  the 
Associated  Press. 

Mr.  Untermyer  :  Well,  what  does  he  say  about  tips  ?  I  under- 
stood him  to  say  that  each  had  the  right  to  take  tips  off  the  wires  of 
the  other? 

The  Court  :  I  did  not  understand  that 

Mr.  Jennings:  I  did  not  say  so.  What  I  said  was  T  think  it 
was  a  proper  practice  perhaps  with  the  representatives  and  corre- 
spondents of  any  of  these  news  agencies,  to  find  wherever  they 
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could,  and  however  they  could,  rumors  of  items  of  news,  and  if 
they  did  hear  such  rumors,  and  found  the  edition  of  the  news- 
paper, or  from  a  bulletin,  or  a  man  on  the  street,  to  wire  that  to 
their  head  office,  that  there  was  a  rumor  that  the  Pope  was  dead,  or 
this  or  that  thing  happened. 

Mr.  Untermyer:    That  is  not  so. 

Mr.  Jennings:  And  then  the  Central  office  could  wire  to  its 
own  agencies,  and  verify  the  fact. 

Mr.  Untermyer:  But  what  does  Mr.  Jennings  mean? 

The  Court:  I  do  not  understand  that  Mr,  Jennings — if  it  is 
taken  off  a  bulletin  board,  it  does  not  cut  into  your  theory. 
What  difference  does  it  make  whether  they  copy  the  words  of  the 
bulletin  board — "The  Pope  died  at  eight  p.  m.  Tuesday  evening", 
or  whether  they  say  "It  is  rumored  that  the  Pope  died"? 

Mr.  Jennings  :  I  say  that  they  can  not  pubHsh  that,  without 
getting  it  from  their  own  original  source  of  information.  I  do  not 
think  you  can  ask  any  man  to  shut  up  his  ears  and  not  hear  any- 
thing that  may  be  going  on.  If  any  of  their  agents  hear  in  any  way 
of  some  item  like  that,  I  think  they  have  a  perfect  right  to  send  it 
in  to  their  home  office,  if  there  is  such  a  rumor  as  that,  and  then, 
if  the  home  office  investigates  that  rumor,  and  gets  its  own  inde- 
pendent information  in  the  matter — 

Mr.  Untermyer  :  What  does  Mr.  Jennings  mean  when  he  says 
they  have  a  right  to  get  these  tips  from  anywhere;  does  he  mean 
that  they  have  a  right  to  take  them  off  our  wire? 

Mr.  Jennings:  No. 

Mr.  Untermyer:  He  does  not? 

Mr.  Jennings:  I  think  that  is  surreptitious. 

Mr.  Untermyer  :  I  understood  him  to  say  they  had  a  right  to 
take  them  off  our  wire.  Well  now  then,  the  proof  is  overwhelming 
that  each  of  these  concerns  has  been  taking  the  tips  off  the  other's 
wire  all  the  time,  and  there  is  their  own  man — there  is  the  Cleve- 
land News  situation. 

Mr.  Jennings  :  You  have  not  heard  our  counter-affidavits  yet. 

The  Court  :  Well,  if  I  felt  that  that  was  so,  I  should  deny  the 
injunction. 
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Mr.  Untermyer:  Your  Honor,  they  may  controvert  it,  but  it 
is  a  pretty  overwhelming  case  that  it  is  a  custom.  Now  then  what 
have  you  gotten  ? 

The  Court  :  The  whole  foundation  of  his  case  is  based  on  the 
theory  that  that  is  wrong. 

Mr,  Untermyer  :  Yes, 

The  Court  :  Yes,  and  that  is  out  of  the  case,  I  have  no  doubt 
it  is,  I  do  not  believe  you  would  deny  it  was,  or  anyone  here,  that 
they  had  no  right  to  take  tips  surreptitiously  off  the  wires  of  one 
another. 

Mr.  Untermyer:  I  should  say —  I  certainly  admit  that  but 
if  that  has  been  the  practice,  whether  right  or  wrong — 

The  Court  :  It  might  bar  them  from  relief ;  but  I  say  no  one 
contends — I  understand  here  that  it  is 

Mr.  Jennings  :  In  all  that  I  said  upon  that —  I  was  discussing 
merely  the  question  of  the  right — the  extent  to  which  the 
information  might  properly  be  taken  from  a  newspaper,  from  an 
early  edition  of  the  newspaper. 

The  Court:  That  appears  to  be  the  big  point  between  you, 
does  it  not? 

Mr.  Jennings:  Yes. 

Mr.  Untermyer:  As  I  said  to  your  Honor,  that  is  the  only 
question  in  this  case, — whether  we  have  the  right  to  do  that,  and 
whether  they  have  the  right  to  do  it, — but  is  it  necessary  even  to 
discuss  that  legal  proposition,  unless  they  deny  that  that  is  what 
they  have  been  doing?  In  other  words,  that  is  part  of  their  busi- 
ness. I  cannot  see  how  Mr.  Jennings  could  undertake  to  take 
issue  on  that,  in  view  of  all  those  affidavits  of  the  managers  of 
The  Associated  Press,  who  tell  us  that  that  was  a  regular  part  of 
the  business  of  the  staff  at  all  those  bureaus. 

Mr.  Wise:  They  speak  of  it  as  tips.  Here  is  what  kind 
they  are  (reading)  :  "Very  frequently  those  tips  sent  out  were 
sufficiently  complete  as  to  the  nature  and  character  of  the  story 
appearing  in  the  other  fellow's  newspaper  to  enable  the  central 
office  to  send  it  out  without  re-writing." 

Mr.  De  Ford:  The  stealing  of  the  tip  is  just  as  iniquitous 
as  the  stealing  of  the  whole  story.    The  I.  N.  S.  might  get  a  story 
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and  the  other  paper  might  not.  We  have  a  story ;  it  is  given  to  The 
Associated  Press,  and  they  can  verify  that  story  from  their  own 
information,  without  being  beaten  on  it,  and  in  that  way  they  de- 
prive us  of  the  original  story,  so  that  as  a  matter  of  principle,  the 
stealing  of  the  tip  is  just  as  serious  as  the  stealing  of  the  whole 
story,  so  that  if  they  stole  the  tip,  their  hands  are  just  as  dirty  as 
if  they  stole  the  whole  story;  although  the  extent  of  the  injury 
is  not  the  same.    I  want  to  point  that  out  to  you. 

Mr.  Untermyer  :  We  both  did  it  apparently  the  same  way,  as 
I  understand  it,  that  way,  the  tip  part  of  the  thing  came  before 
publication. 

The  Court:  How  do  you  claim  these  tips  were  stolen?  What 
did  they  do?  Let  us  exclude  the  bulletin  boards,  and  the  early 
editions,  which  are  things  anybody  can  understand. 

Mr.  UntermyER:  Excluding  bulletin  boards,  and  early  edi- 
tions, then,  I  do  not  understand  there  is  anything  in  this  case, 
except  this  one  Cleveland  instance. 

The  Court  :  Then  you  don't  claim  that  either  stole  tips,  except 
from  early  editions  or  bulletin  boards. 

Mr.  De  Ford:  That  is  a  misunderstanding  of  the  fact.  We 
claim  that  their  operator  sitting  in  the  offices  of  the  paper  which 
received  both  services  would  take  a  story  as  it  came  in,  and  steal  it 
from  our  wire,  and  that  was  done  systematically.  For  instance, 
the  affidavits  show  that  a  story  came  from  our  wire  to  the  office  of 
the  San  Francisco  Call,  that  their  man  sitting  there,  and  listening  to 
it,  knowing  it  was  a  confidential  story,  took  it  from  our  operator, 
who  was  there,  and  then  sent  it  in  to  their  wire,  and  we 
say  that  was  done  uniyersally,  and  we  say  they  established  a 
system  whereby  they  paid  bonuses  for  that,  and  it  is  shown  over- 
whelmingly, and  when  it  comes  to  a  question  of  whether  or  not 
we  were  guilty  of  wrong  in  rewriting  these  things  from  news- 
papers, and  circulating  them  on  the  street,  we  show  as  a  matter 
of  system,  they  took  our  different  papers,  and  rewrote  the  stories 
as  they  appeared  in  those  papers  on  the  streets,  and  sent  them 
over  their  own  wires,  systematically  and  continuously,  as  they 
have  complained  of  us  here. 

Mr.  Untermyer:  In  Atlanta,  Georgia,  we  have  a  newspaper, 
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and  we  have  a  large  local  service  for  that.  The  affidavits  show 
The  Associated  Press,  which  has  a  bureau  in  Atlanta,  takes  the 
early  edition  of  the  Atlanta  Georgian,  and  gets  anything  of  interest 
out  of  it.  We  do  not  say  they  have  no  right  to  do  it,  but  it  takes 
a  certain  amount  of  assurance  for  people  to  come  into  court  in 
this  sort  of  a  case,  in  view  of  the  practice. 

The  Court:  You  have  covered  all  your  ground,  have  you  not, 
on  this  broad  proposition,  and  that  is  covered  in  the  discussion  of 
this  Chicago  case,  the  case  of  Judge  Grosscup? 

Mr.  Untermyer:  Well,  the  National  Telegraph  Company — 
no,  Your  Honor,  on  that  proposition  we  have  considerable  to  say. 
On  the  broad  proposition,  as  to  the  right  to  use  these  things  after 
publication,  is  Your  Honor  going  to  take  a  brief  on  that?  It  is 
getting  late. 

The  Court:  Yes. 

Mr.  Untermyer:  I  think  we  had  better  submit  a  brief.  I  do 
not  want  at  this  hour  of  the  night  to  go  into  a  long  discussion  of 
the  authorities.    Your  Honor  has  been  so  patient. 

Mr.  Jennings:  I  should  think  that  would  have  to  be  deter- 
mined on  briefs  to  be  submitted. 

Mr.  Untermyer:  What? 

Mr.  Jennings:  I  have  some  short  affidavits  which  I  think 
won't  take  more  than  ten  minutes  to  read  in  rebuttal.  We  have 
not  been  able  to  prepare  proper  affidavits  and  I  shall  ask  for  two 
or  three  days  to  do  that. 

Mr.  Untermyer:  Why  would  it  not  be  well  to  have  some 
understanding  to  serve  their  affidavits? 

Mr.  Jennings:  Let  me  read  this  first,  and  we  will  show  to  you 
the  others.  These  are  exactly  pertinent  to  what  we  have  been  dis- 
cussing. The  first  is  the  affidavit  of  B.  E.  Cushing.  He  is  the 
telegraph  editor  on  the  Cleveland  News  who  made  this  so-called 
improper  arrangement  with  the  International  News  Service,  to 
furnish  them  with  our  news.  They  also  have  read  to  you  today  an 
affidavit  made  by  Mr.  Cushing.  He  made  one  of  our  affidavits 
first.  I  think  they  thereby  give  him  credit  as  a  witness,  and  there 
is  nothing  in  the  affidavit  that  is  made  by  them  that  is  inconsistent 
with  what  he  said  in  the  affidavit  that  he  made  for  us. 
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In  this  affidavit  he  states  just  what  his  relations  to  the  two 
concerns  were. 

(Reading.)  "B.  E.  Gushing,  being  duly  sworn  deposes  and 
says:  That  since  January  the  ist  1914  he  has  been  in  the 
employment  of  the  Cleveland,  Ohio,  News,  acting  as  telegraph 
editor,  and  during  that  time  he  acted  as  correspondent  of  the 
International  News  Service,  as  set  forth  in  detail  in  another 
affidavit  filed  herein.  That  during  a  portion  of  that  time,  he 
assisted  the  correspondent  of  The  Associated  Press  in  gathering 
the  local  news  of  Cleveland,  collected  by  the  Cleveland  Neivs." 
(Reading  the  entire  affidavit.) 

I  think  that  shows  the  difference  in  the  arrangements  under 
which  Gushing  was  employed  and  paid  by  The  Associated  Press, 
and  under  which  he  was  employed  and  paid  by  the  defendant. 

Now,  the  other  point  as  to  the  extent  to  which  it  is  proper,  and 
the  practice  of  The  Associated  Press  to  use  information  which 
may  be  obtained  from  early  editions,  is  shown  by  this  affidavit  of 
Mr.  Melville  E.  Stone.  He  says  "That  during  the  entire  time  that 
he  has  been  general  manager  of  The  Associated  Press,  except  for 
a  brief  period  of  absence  in  1912,  he  has  kept  in  close  personal 
touch" — (reading  affidavit). 

The  Court  :  It  is  an  important  point  whether  such  contractual 
relations  as  that  can  be  protected  in  a  Court  of  Equity.  I  think 
it  differs  from  the  first  count.  Perhaps  you  have  established  it — 
I  don't  intimate  one  way  or  the  other — ^but  I  think  it  is  quite  dif- 
ferent, and  I  think  it  may  be  important. 

Mr.  Jennings  :  I  do  not  think  it  is  very  material  here,  because 
our  charge,  and  our  instances  are,  that  they  employed  Gushing  to 
give  them  all  the  news. 

The  Court:  It  is  certainly  not  true — I  should  think  Mr. 
Untermyer's  argument  was  not  sound  that  there  was  any  kind  of 
lack  of  equity  on  your  part,  in  paying  a  man  to  get  that  local 
news,  if  that  is  all  you  did. 

Mr.  Untermyer:  I  never  made  any  such  statement.  I  made 
the  contention  that  it  was  corrupt  of  them  to  make  an  arrange- 
ment whereby  they  got  our  news,  the  International  Service  news. 
That  is  what  we  charge  them  with. 
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The  Court:  I  know  it,  but  I  don't  really  understand  how  this 
local  news  is  an  important  factor  in  the  case  between  either  of 
you. 

Mr.  Untermyer  :  It  has  nothing  to  do  with  it. 

Mr.  Jennings:  I  do  not  think  it  does,  except  as  explaining 
why  we  employed  him,  and  paid  him  these  ten  dollars  a  week.  We 
did  that  with  the  knowledge  of  his  employers,  and  did  it  by  ar- 
rangement with  his  employers,  and  did  it  merely  in  order  to  stimu- 
late him  so  that  he  would  send  his  local  news,  which  they  were 
bound  to  furnish  us. 

Mr.  Untermyer:  They  were  bound  to  furnish  that  anyway. 

Mr.  Jennings:  Cushing's  affidavit,  and  Mr.  Stone's  affidavit — 
so  far  as  Mr.  Stone  knew  he  never  did  furnish  to  The  Associated 
Press  any  other  news  except  that  local  news. 

Mr.  De  Ford:  He  does  not  say  that. 

Mr.  Untermyer:  Read  it  very  carefully.  He  says  the  same 
thing  for  us.  In  his  affidavit  for  us,  he  said  he  only  did  it  occa- 
sionally, and  it  is  a  very  disingenuous  statement  there  that  he  did 
not  make  it  a  practice,  when  two  or  three  people  say  he  did. 

Mr.  De  Ford  :  Two  or  three  people  did  the  same  thing,  turn- 
ing the  same  trick  for  both  parties. 

Mr.  Jennings:  Mr.  Frederick  Roy  Martin,  who  is  assistant 
general  manager  of  The  Associated  Press,  makes  affidavit  stating 
that  he  has  for  four  years  last  been  such  assistant  general  manager, 
and  is  fully  familiar  with  the  rules  and  practices  of  The  Associated 
Press,  and  that  he  has  read  Mr.  Stone's  affidavit,  and  it  is  in  all 
respects  correct  and  true. 

The  Court:  Really,  they  had  no  business  to  have  the  same 
man,  I  should  think,  as  a  matter  of  business  policy,  because  he  was 
under  the  greatest  temptation  to  give  out  news  from  one  to  the 
other. 

Mr.  Wise  :  He  is  serving  three  masters  here. 

Mr.  Untermyer:  He  was  neutral.  He  would  take  money 
from  anybody. 

Mr.  Jennings:  It  is  essential  in  our  organization  that  we 
should  have  correspondents. 
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The  Court:  Oh,  yes,  but  not  the  same  one,  not  their  repre- 
sentative.   I  suppose  you  did  not  know  that? 

Mr,  Jennings:  This  man  was  not  their  representative.  He 
was  engaged  by  them  surreptitiously ;  as  Gushing  himself  said  the 
whole  arrangement  made  with  them  was  not  known — it  was  not 
known  to  his  employers,  and  would  never  have  been  approved  of. 

Mr.  Wise:  He  says  it  was  not  known  to  any  of  his  associates, 
and  two  of  them  swore  it  was  known  all  over  the  office. 

Mr.  Jennings:  He  says  it  was  not  known  to  his  employers 
and  would  never  have  been  approved  of  by  them. 

Mr.  Untermyer  :  Are  we  going  to  decide  this  case  on  the  state- 
ment of  a  self-confessed  scamp  and  thief? 

Mr.  Jennings:  We  made  an  arrangement  in  accordance  with 
our  practice,  with  the  managing  editor  of  a  newspaper. 

Mr.  De  Ford:  Surreptitiously. 

Mr.  Jennings  :  I  have  also  an  affidavit  from  Charles  E.  Kloe- 
ber,  who  is  the  chief  of  the  news  department  of  The  Associated 
Press,  and  has  been  since  July  30th,  19 12.  He  says  "I  am  familiar 
with  all  of  the  rules,  instructions,  traditions  and  practices  of  this 
service" — (reading  affidavit). 

Mr.  Untermyer:  Is  that  meant  to  include  dispatches  that  are 
in  the  early  editions? 

Mr.  Jennings:  Yes,  it  says  so. 

Mr.  Untermyer:  It  does  not  say  so. 

Mr.  Jennings:  It  says  that  all  employees  of  The  Associated 
Press  obviously  are  under  instructions  to  immediately  report  to  the 
next  superior  officer — (Reading  affidavit). 

Mr.  Untermyer:  The  Dow- Jones  people,  who  are  customers 
of  the  International,  got  that  message  from  us.  (Referring  to 
sinking  of  the  Lusitania.) 

Mr.  Jennings:  (Continuing  reading  affidavit.) 

Mr.  Nicholson  :  Those  other  affidavits  are  not  very  import- 
ant, Mr.  Jennings. 

Mr.  Jennings:  There  is  an  affidavit  here  from  Mr.  Cooper, 
containing  a  letter  from  Mr.  Frank  H.  Ward,  the  manager  of  the 
Cleveland  bureau  of  the  International  News  Service,  to  Mr.  Wil- 
son, the  general  manager  of  the  Hearst  Service  in  this  city,  and  he 
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is  asking  for  an  increase  of  salary,  although  he  only  had  been  there 
for  a  week  or  two,  on  account  of  the  good  work  that  he  was  doing, 
and  the  reply  from  Barry  Faris  saying  "Your  letter  to  Mr.  Wilson 
requesting  a  raise  came  as  a  considerable  surprise.  I  had  hardly  ex- 
pected such  a  communication  from  you  so  quickly.  However, 
under  the  circumstances,  I  think  we  must  meet  with  your  wishes, 
and  beginning  with  the  coming  week,  you  will  be  placed  on  the  pay 
roll  at  $40."  I  think  the  letter  from  Mr.  Ward  is  rather  significant, 
to  which  that  is  a  reply.  It  says  "I  am  going  to  be  married  on 
Saturday," — (reading  letter  down  to  "I  have  tried  to  protect  you 
on  London  and  Canadian  news"). 

This  was  at  a  time  when  our  opponents  themselves  admit  that 
they  were  shut  oflf  by  the  prohibition  of  the  foreign  governments 
from  getting  through  such  cables,  or  getting  through  such  news 
there,  and  if  it  is  not  the  fact,  why  should  it  be  necessary  to  have 
a  man  in  Cleveland,  a  new  man,  who  had  been  there  only  a  month, 
protect  them  on  London  and  Canadian  news  ? 

(Reading  "I  have  tried  to  protect  you  on  London  and  Cana- 
dian news."     (Letter  of  Mr.  Frank  H.  Ward.) 

Now,  their  reply  to  that  is  "I  hardly  expected  such  a  communi- 
cation from  you  so  quick.  However,  under  the  circumstances" — I 
suppose  the  circumstances  are  that  he  had  protected  them  on  Lon- 
don and  Canadian  news — "However,  under  the  circumstances,  I 
think  we  must  meet  your  wishes,  and  beginning  with  the  coming 
week  you  will  be  placed  on  the  payroll  at  $40."  I  think  those  are 
the  only  affidavits  I  need  call  Your  Honor's  attention  specifically  to. 
I  should  like  an  opportunity  in  two  or  three  days 

Mr.  Untermyer:  I  would  like  to  be  heard  for  a  moment  on 
those. 

Mr.  Jennings:  (Continuing) — ^to  file  rebutting  affidavits  to 
these  other  affidavits,  that  they  have  filed,  some  of  them  last  night 
and  today,  which  I  have  had  no  opportunity  to  read. 

Mr.  Untermyer:  If  your  Honor  please,  with  respect  to  these 
affidavits,  I  do  not  think  it  is  necessary  to  make  very  much  in  the 
way  of  comment,  upon  the  Cushing  affidavit.  Your  Honor,  it 
seems  to  me  it  is  evasive  and  insincere. 

He  does  not  say  that  he  has  not  been  taking  our  International 
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news,  and  giving  it  to  them  at  all.  He  says  that  he  has  not  made 
a  practice  of  doing  so.  He  also  said  in  the  affidavit  he  made 
before  that  he  has  not  made  a  practice  of  taking  The  Associated 
Press  news  for  our  service,  and  he  did  so  only  on  certain  occa- 
sions; but  the  significant  question  is,  why  should  The  Associated 
Press  hire  a  telegraph  operator  to  give  out  local  news — a  tele- 
graph editor — to  give  out  local  news?  Would  not  the  natural 
thing  be  that  if  they  wanted  really  to  get  the  news,  that  they  would 
hire  somebody  who  would  really  get  and  gather  the  news?  The 
telegraph  editor  is  the  man  through  whose  hands  all  our  dispatches 
go,  and  The  Associated  Press  dispatches.  I  think  it  is  rather 
significant  that  they  should  have  gone  and  employed  him,  instead 
of  employing  somebody  whose  duty  it  really  was  to  collect  the 
news,  rather  than  to  take  it  over  the  telegraph  and  revise  it. 

Mr.  De  Ford  :  The  telegraph  editor  does  not  get  local  news  at 
all. 

Mr.  Untermyer:  No,  he  has  nothing  to  do  with  the  local 
news.  If  they  wanted  to  get  local  news  through  this  man,  as  Mr. 
Jennings  said  they  did,  they  would  have  employed  somebody  who 
was  in  touch  with  the  local  news.  The  telegraph  editor  gets  the 
news  which  is  not  local,  and  whatever  Mr.  Stone  may  know  about 
this  transaction,  and  I  assume  that  like  Mr.  Carvalho,  and  Mr. 
Merrill  in  our  office,  they  knew  nothing  about  this  transaction — 
whatever  he  knew  about  it,  certainly  the  local  man  of  the  Cleve- 
land Bureau  of  The  Associated  Press,  must  have  had  some  par- 
ticular reason  for  employing  the  telegraph  editor  to  get  the  local 
news  to  send  to  The  Associated  Press. 

Now,  Mr.  Stone's  affidavit,  as  I  understand  it,  having  heard 
it  read,  is  to  the  same  effect — ^the  substantial  point  is  that  they 
don't  take  from  bulletins  and  early  editions,  bodily,  the  articles 
that  we  have  contributed  to  those  papers,  but  they  simply  take 
those  articles  and  then  have  them  investigated,  and  base  their 
own  story  upon  them.  Well,  Mr.  Stone  may  think  so,  we  will 
do  you  the  justice  to  believe  that  he  does  so,  but  if  he  does  he 
is  very  poorly  informed  about  his  business,  because  according  to 
the  affidavit  of  those  who  did  the  work  at  these  bureaus,  they  say 
these  stories  were  taken,  and  the  stories  themselves  were  sent  out. 
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Of  course  I  see  very  little  distinction  between  the  two,  but 
Your  Honor,  just  see — it  is  not  quite  credible,  because  these  early 
morning  editions  have  to  be  gotten  to  their  papers  in  time — that 
thing  has  got  to  be  done  pretty  rapidly.  There  is  probably  a  differ- 
ence of  an  hour  between  the  early  morning  edition  and  the  other 
edition.  Now,  if  they  want  their  papers  to  get  those  stories,  do  you 
think  they  have  got  the  time  to  send  that  tip  to  the  locality  from 
which  the  story  comes,  and  have  it  investigated,  perhaps  at  two  or 
three  o'clock  in  the  morning,  and  write  up  a  story  in  time  to  have  it 
in  their  morning  papers,  so  that  their  customers  will  not  be  preju- 
diced, and  will  not  be  later  with  the  story  than  the  others?  Of 
course  that  is  not  correct,  that  is  necessarily  inaccurate.  If  they 
take  these  early  morning  stories,  they  have  got  to  get  them  imme- 
diately to  their  morning  members,  and  they  have  not  got  the 
opportunity  to  telegraph  in  all  directions,  and  send  reporters  out 
to  verify  a  story,  and  write  a  story  of  their  own  in  time  for  a 
rival  morning  paper  in  the  same  town. 

Mr.  De  Ford:  If  Your  Honor  please,  may  I  make  a  request? 
I  have  one  other  affidavit  I  would  like  permission  to  file,  and  that 
affidavit  is  to  the  effect  that  the  contract  which  the  International 
News  Service  had  with  the  Cleveland  News  is  one  that  provided 
that  the  Cleveland  News  should  use  the  news  sent  to  them  for 
their  own  service  only,  confidentially.  In  other  words,  it  was  sent 
to  them  in  a  confidential  relation,  just  as  the  news  of  The 
Associated  Press  was  sent  to  them  in  a  confidential  relation.  That 
does  not  appear  by  affidavit  so  far  and  I  want  to  make  that  fact 
appear  now. 

Mr.  Jennings  :  I  have  no  objection  to  that. 

Mr,  De  Ford:  We  have  another. 

Mr.  Untermyer:  When  we  know  what  these  gentlemen  have 
— I  assume  Your  Honor  they  will  be  confined  to  strictly  rebuttal 
matter,  they  will  not  go  into  new  matter? 

The  CotJRT:  Yes.  When  will  you  submit  your  affidavits  and 
briefs? 

Mr.  Untermyer:  When  will  they  serve  their  affidavits? 

Mr.  Jennings:  We  will  serve  them  just  as  soon  as  they  are 
ready,  Mr.  Untermyer. 
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Mr.  Untermyer:  The  Court  asks  when  we  will  submit. 

Mr.  Jennings:  On  Monday? 

Mr.  Untermyer:  Your  Honor,  we  would  like  to  have  the 
affidavits  sufficiently  long  before  we  prepare  briefs. 

Mr.  Jennings:  Because  it  depends  a  little — I  think  we  had 
better  hear  first  what  this  other  affidavit  is. 

Mr.  De  Ford  :  An  affidavit  to  the  effect  that  the  service  of  the 
International  is  confidential,  the  same  as  yours. 

Mr.  Jennings:  I  have  heard  that,  I  have  no  objection. 

Mr.  Untermyer:  We  shall  not  know  what  the  other  affidavit 
will  be. 

Mr.  Jennings:  I  understood  there  was  a  second  one. 

Mr.  De  Ford:  The  one  Mr.  Untermyer  suggested  to  me. 

Mr.  Untermyer  :  What  I  suggest  is  that  the  Counsel  will  state 
when  they  will  serve  their  affidavits.  If  there  is  anything  in  those 
affidavits  that  we  have  a  right  to  reply  to,  we  will  ask  the  Court 
to  give  us  that  right. 

Mr.  Jennings:  Where  will  you  stop? 

The  Court:  I  probably  shall  not  allow  any  more  affidavits. 
They  are  very  voluminous  now,  and  I  think  you  had  better  stop  on 
rebuttal,  as  they  do  in  title  cases. 

Mr.  Jennings:  We  can  have  ours  ready.  If  that  is  all  there 
is  of  it,  we  can  have  such  further  rebuttal  affidavits  as  we  may 
want  filed 

The  Court  :  Yes,  confining  yourself  to  rebuttal. 

Mr.  Jennings:  And  we  will  send  them,  if  you  like  to  you, 
just  as  rapidly  as  they  are  prepared.  I  do  not  think  there  will 
be  much.     I  think  we  have  already  in  these  affidavits 

The  Court  :  You  do  not  want  a  week  after  that  ? 

Mr.  Wise  :  We  can  help  you  by  an  analysis  of  these  affidavits. 

The  Court:  Submit  them  within  a  week,  is  that  agreeable  to 
you? 

Mr.  Untermyer:  Affidavits  to  be  served  on  Monday,  and 
briefs  to  be  submitted  within  a  week  from  then. 

The  Court  :  Yes,  and  the  briefs  within  a  week  from  that  date. 

Mr.  Jennings:  Thank  Your  Honor  for  your  patience  to  us  all. 

Whereupon  at  six  p.  m.  the  case  closed. 

323 


COMPLAINANT'S  AFFIDAVITS  REPLYING  TO  STATE- 
MENTS MADE  BY  DEFENDANT'S  COUNSEL  AT  THE 
HEARING  IN  THIS  PROCEEDING. 


The  Associated  Press, 

Complainant, 
AGAINST  \  ??  Equity- 


International  News  Service, 

Defendant. 


No.  E.  14-59. 


State  of  New  York,        Kg  . 
City  and  County  of  New  York,) 

MeIvVillE  E.  Stone,  being  duly  sworn,  deposes  and  says  that, 
as  appears  from  the  stenographer's  minutes  of  the  arguments  upon 
the  motion  for  an  injunction  in  the  above  entitled  cause,  Mr. 
Samuel  Untermyer,  the  counsel  for  the  defendant,  in  his  argument 
stated  as  follows:  "Mr.  Wise  calls  my  attention  to  another  case 
bearing  upon  the  action  of  The  Associated  Press,  which  is  trying 
to  set  up  such  a  high  moral  standard,  the  case  of  the  Cleveland 
Telegraph  Company  against  Mr.  Melville  Stone,  in  105  Federal 
Reporter,  in  which  the  court  found  'that  defendants  have  appro- 
priated and  used  and  are  appropriating  and  using  the  said  quota- 
tions before  publication  thereof,  wrongly  and  contrary  to  law,  and 
in  violation  of  the  complainant's  rights.'  And  Judge  Kohlsaat 
said,  'I  deem  the  last  finding  satisfactorily  established  by  the  proofs 
submitted  by  the  complainant,  corroborated  by  the  shuffling  eva- 
siveness of  the  affidavits  presented  by  defendants.' " 

That  when  deponent's  attention  was  called  to  this  statement, 
he  knew  at  once  that  he  had  never  been  a  party  to  any  such  suit  in 
the  Courts,  and  that  the  suit  referred  to  must  be  against  some  other 
man.  He  at  once  sent  for  and  examined  the  report  of  the  case 
in  105  Federal  Reporter,  page  794.    He  found  that  there  was  noth- 
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ing  in  the  report  to  indicate  that  the  suit  in  question  was  against 
deponent  or  any  man  named  Melville  Stone,  as  stated  by  defend- 
ant's counsel.  That  on  the  contrary  the  title  of  the  case,  as 
reported,  was  "Cleveland  Telegraph  Company  against  Stone  et  al." 
Judge  KoHLSAAT,  who  rendered  the  opinion,  was  an  intimate  friend 
of  this  deponent,  and  could  not  have  used  in  respect  to  him  the 
language  reported  in  the  case  and  quoted  by  said  counsel.  Upon 
reflection  he  recalled  that  about  fifteen  years  ago  there  was  a 
notorious  wire  tapper,  named  Oscar  M.  Stone,  who  carried  on  his 
operations  at  Chicago,  and  in  other  places  in  the  west,  who  had 
been  convicted  and  sentenced  to  jail,  and  he  concluded  that  the 
Stone  mentioned  as  one  of  the  defendants  in  the  said  case  must 
be  the  said  Oscar  M.  Stone.  He  at  once  instructed  his  correspond- 
ent in  Chicago  by  wire  to  apply  to  the  Clerk  of  the  United  States 
District  Court  there,  and  also  to  Henry  S.  Robbins,  the  counsel  for 
the  plaintiff  in  the  case  in  question,  and  has  been  informed  by 
both  that  deponent  was  not  a  party  to  said  suit,  and  that  the  Stone 
who  was  the  defendant  therein  was  Oscar  M.  Stone,  the  notorious 
wire  tapper  to  whom  deponent  has  referred.  Deponent  has  obtained 
from  the  Pinkerton  Agency  an  article  in  respect  to  the  said  Stone, 
printed  in  a  paper  officially  used  by  the  Sheriffs,  Police  Depart- 
ments and  detectives  to  convey  information  respecting  notorious 
and  dangerous  criminals,  and  attaches  hereto  a  photographic  copy 
of  said  article.  Said  article  states,  among  other  things,  "Novem- 
ber II,  1903,  convicted  of  violating  federal  injunction  restraining 
him  from  tapping  the  wires  of  Cleveland  Telegraph  Company,  and 
punishment  taken  under  advisement  by  Judge  Kohi^saat." 

Deponent  has  been  the  general  manager  of  The  Associated 
Press  since  its  organization  in  1900.  He  has  always  had  a  very 
strong  feeling  in  respect  to  the  importance  of  preserving  the 
sanctity  of  news  gathered  by  any  news  association  or  newspaper, 
and  as  to  the  injustice  and  iniquity  of  pirating  or  appropriating  by 
any  means  whatsoever  any  such  news,  so  long  as  it  had  any  news 
value.  In  his  conduct  of  the  Associated  Press,  he  has  uniformly 
and  continuously  and  rigidly  set  his  face  against  any  prohibited 
and,  so  far  as  he  knows,  has  prevented  any  such  practices  in  such 
association. 
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Deponent  accordingly  feels  particularly  outraged  that  a  mis- 
statement of  a  reported  case,  charging  him  with  such  practices, 
and  with  the  use  of  "shuffling  evasiveness  in  affidavits  presented  in 
support  thereof"  should  have  been  made  in  open  court.  That  there 
is  not  the  slightest  foundation  for  any  such  statement,  and  that 
the  counsel  was  entirely  unjustified  in  assuming,  without  any  veri- 
fication, that  the  Stone  referred  to  as  one  of  the  defendants  in  said 
case  was  this  deponent. 

Melville  E.  Stone. 

Sworn  to  before  me  this  22nd  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 
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Oscar  M.  Stone,  noif>d  wire-tapper, 
formerly  chief  operator  lor  the  Western 
Union  Telegraph  Company  at  Chicago. 
Arrested  Octbber  27.  1903,.  by  Detective 


OSCAR    M.  SroNK. 

Clifton  R.  Wooldrldge  of  Chief  O'Neill's 
private  staff,  this  city,  age  47,  :>  fl  ll^^ 
In,,  150  pounds,  grey  i'7es,  dark  hrown 
half.  Bertllion:  80.8;  87.0;  ?MiO:  I'.i.t- 
15.3;  14.4;  7  0;  28.8;  12.3;  9.<i:  4tt.H. 

Convicted  of  keeping  a  common  gam- 
bling house  and  fake  pool-room  bi-fore 
Judge  Baker,  Jnljr  3,  l«KX)  and  fined 
heavily.  (Criminal  Court,  Cook  County, 
Illinois.)  ' 

May  1898  during  Spanish-American 
war,  arrested  In  company  with  George  J. 
uammond.  In  Indiana.  They  were  caught 
In  the  act  of  tapping  the  wires  of  the 
Western  Union  T«^legraph  Company,  by 
ft  posse  of  farmers  who  thought  they 
were  Spanish  spies.  Later  found  guilty 
of  contempt  of  court,  for  violating  a  Fed- 
eral Injunction,  orocured  by  the  Western 
Union  lelegraph  Company,  and  senten- 
ced to  six  months  in  county  jail 

October  27,  1903.  arrested  In  his  office 


260  South  Clark  street,  Chicago,  and  four 
other  offices  of  his  In  the  same  city,  were 
raided  at  the  same  time.  Ten  thousand 
dollars  worth  of  telegraphic  apparatus 
used  for  Illegitimate  purposes,  seized. 

November  10, 1903.  Stone  and  a  confed- 
erate, one  E.  B.' Meyers,  held  to  grand 
jury  of  Cook  county,  Illinois,  and  bal! 
fixed  at  $1,000, 

Nov.  11,  1903.  convicted  of  violating 
Federal  injunction  restraining  hira  from 
tapping  the  wires  of  the  "Cleveland  Tele- 
graph Company  and  punishment  taken 
under  advisement  by  Judge  Kohisaat. 

Strings  wires  throughout  city  without 
franchise;  and  th**  same  are  used  princi- 
pally for  furnishing  Information  tO; 
bucketsbops  and  opi-ratorsof  hand-books 
The  bucketsljops  «)elng  supplied  market 
quotations  during  the  morning  and  early 
afternoon,  and  the  race  track  informa- 
tton  sent  to  the  band-book  makers  later 
on  in  the  afternoon. 

One  of  his  methods  of  swindling  In 
former  years,  was  to  open  offices  presuma- 
bly for  the  purpose  of  swindling  pool- 
rooms out  of  money  by  tapping  wlre.«i. 
He  and  his  confederate  would  then  have 
some  one  put  up  the  money  to  "beat"  the 
poolroom,  but  Instead  of  tapping  the 
wires  of  the  poolroom  they  would  swindle 
the  "dupe" 'out  of  the  money  which  he 
had  deposited  with  them. 

Later  on  started  In  to  tap  pool -room 
wire  extensively,  for  the  money  he  could 
derive  out  of  It  for  his  own  benefit,  and 
succeeded  in  swindling  pool -rooms  at 
Lake  Charles.  La.,  Fort  Worth  and  Hous- 
ton, Tex..  (In  May  1<.n)3)  and  later  at  Day- 
ton, and  Cincinnati,  Ohio.,  and  Covington 
and  Louisville,  Ky.,  out  of  large  siimsrif 
money.  Western  Union  Telegraph  ofti- 
clals  consider  him  a  very  dangerous  man. 

Edris  B,  Myers,  age  !13. .%  ft  rt>4  iu..  113 
pounds,  chestnut  hair,  blue  eyes.  Ber- 
tllion: 7:^2:  68,0:  84..'5: 18.1;  14,8;  13.0;  r..5: 
25.8:  11.2;  8.0;  VKt*. 
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United  States  o^  America,") 

State  of  Illinois,  [ss. : 

Cook  County,  J 

Henry  S.  Robbins,  being  duly  sworn,  says  that  he  is  an  attor- 
ney at  law  in  general  practice  in  the  city  of  Chicago,  and  has 
been  the  attorney  of  the  Board  of  Trade  of  the  City  of  Chicago 
for  the  last  eighteen  years,  and  has  also  been  the  attorney  of  the 
Cleveland  Telegraph  Company  for  about  the  same  length  of  time ; 
and  that  the  suit  of  Cleveland  Telegraph  Company  vs.  Stone, 
et  al.,  decided  by  Judge  Kohlsaat,  and  reported  in  105  Fed.,  794, 
was  a  suit  brought  in  the  interest  and  for  the  benefit  of  the  Board 
of  Trade  of  the  city  of  Chicago,  and  that  affiant  acted  in  said 
suit  as  the  sole  attorney  of  the  Cleveland  Telegraph  Company 
and  the  Board  of  Trade. 

That  affiant  is  well  acquainted  with  Melville  E.  Stone,  General 
Manager  of  the  Associated  Press,  and  also  is  acquainted  with 
Oscar  M.  Stone,  the  latter  being  a  well  known  wire  tapper,  and 
that  it  was  the  said  Oscar  M.  Stone  and  not  Melville  E.  Stone 
who  was  a  defendant  in  said  suit. 

Henry  S.  Robbins. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1917- 


A.  C.  Heroy,  Notary  Public. 


State  oe  New  York,)  .    . 

County  of  New  YorlcP^** 

Frederick  Roy  Martin,  being  duly  sworn,  deposes  and  says: 

That  he  is  Assistant  General  Manager  of  The  Associated 
Press,  with  headquarters  in  New  York  City;  that  he  was  present 
in  the  court  during  the  argument  of  the  motion  for  a  temporary 
injunction  in  the  above  entitled  case,  on  January  17th,  1917;  that 
during  said  argument  the  counsel  for  the  defendant  stated  as 
follows : 
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"The  first  intimation  that  we  got  that  anybody  claimed  that  we  or 
any  of  our  employees  has  done  anything  to  meet  with  the  displeasure 
of  this  great  organization  was  when  they  threw  these  papers  at  us, 
followed  by  a  long  story  in  the  newspapers  of  what  fiends  we  are." 

That  the  deponent  desires  to  say  that  the  complainant  as  a  co- 
operative organization  is  under  the  obligation  to  furnish  its  mem- 
bers with  important  news  so  far  as  possible  and  its  members  ex- 
pect it;  that  when  the  order  to  show  cause  herein  was  obtained, 
the  question  was  carefully  considered  between  the  deponent,  Mr. 
Stone,  General  Manager,  and  the  counsel  of  the  organization  as 
to  whether  the  complainant  ought  or  ought  not  to  send  to  its 
members  news  in  respect  of  the  filing  and  the  commencement  of 
the  suit  and  the  making  of  this  motion  and  information  in  respect 
to  the  bill  of  complaint  and  the  affidavits  upon  which  the  same 
was  founded;  that  the  management  determined  that  they  would 
not  send  any  news  whatever  in  respect  of  the  matter  to  any  of 
their  members  pending  hearing  upon  said  motion,  and  they  have 
not  done  so,  and  that  The  Associated  Press  has  not  sent  a  single 
line  or  reference  of  any  kind  to  this  proceeding  to  its  members, 
although  the  matter  has  been  published  by  the  competing  news 
agencies  and  the  complainant  has  been  besieged  by  its  own  mem- 
bers for  full  information  in  the  matter. 

Frederick  Roy  Martin. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Pulblic. 
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A.  Replying  to  the  Affidavits  of  Bradford  Merrill  (p.  6i) 
AND  Lewis  Taplinger  (p.  66). 

State  ot  New  York,)      . 
County  of  New  York,P^-* 

Ronald  S.  Wishart,  being  duly  sworn,  deposes  and  says: 
During  the  period  between  March,  191 5,  and  July,  1916,  I  was 
employed  by  The  Associated  Press  to  inspect  their  Morkrum 
machines  in  the  offices  of  several  New  York  newspapers,  including 
the  New  York  American.  In  July,  1916,  I  was  sent  to  the  Texas 
border  with  the  National  Guard  and  was  there  continuously  until 
the  time  of  my  very  recent  mustering  out.  I  have  read  the  affi- 
davit of  Lewis  Taplinger  in  this  proceeding,  in  which  he  says  that  at 
no  time  did  he  see  Mr.  Atwood  "read  or  copy  or  make  extracts  or 
make  notes  from  any  of  The  Associated  Press  matter  received  in 
the  editorial  rooms  of  the  New  York  American,"  with  the  inti- 
mation that  Mr.  Atwood  had  never  done  so.  I  remember  dis- 
tinctly that  on  nearly  every  night  when  I  went  to  the  American 
office  on  my  regular  tour  of  inspection,  I  saw  Mr.  Atwood,  an 
employee  of  the  International  News  Service,  examining  The  As- 
sociated Press  copy  on  the  spindles  at  the  copy-desk  of  the  New 
York  American.  I  know  that  this  was  Associated  Press  copy  be- 
cause  to  my  personal  knowledge  such  was  the  only  copy  that  was 
placed  upon  these  spindles. 

Refreshing  my  recollection  by  a  memorandum  which  I  pre- 
pared at  the  time,  I  remember  specifically  that  I  saw  Mr.  Atwood 
inspecting  such  copy  on  the  night  of  December  4th,  1915,  about 

8:10  P.  M. 

Ronald  S.  Wishart. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1917. 

John  W.  Campbell,  Commissioner  of  Deeds. 
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State  of  New  York,) 
County  of  New  York,P^" 

Arthur  Sullivan,  being  duly  sworn,  deposes  and  says :  I  am 
now  employed  by  the  American  Lithograph  Company  and  have 
been  since  January  loth  last  past.  For  two  years  prior  to  October 
I,  1916,  I  was  employed  by  The  Associated  Press  and  from  April 
25.  1915,  to  January  6,  1916,  I  was  Morkrum  Attendant  in  the 
office  of  the  New  York  American,. 

I  have  read  the  affidavits  of  Bradford  Merrill  and  Lewis  Tap- 
linger  in  this  proceeding,  in  which  they  say  that  at  no  time  did 
they  see  Mr.  Atwood  read  or  copy  or  make  notes  from  any  of 
The  Associated  Press  matter  received  in  the  editorial"  rooms  of 
the  New  York  American,  with  the  intimation  that  Mr.  Attwood 
had  never  done  so. 

At  numerous  times  during  the  course  of  my  employment,  I 
saw  Mr.  Atwood  reading  the  copy  taken  from  the  Morkrum 
machines  which  carried  exclusively  the  news  of  The  Associated 
Press.  Refreshing  my  recollection  by  a  memorandum  which  I 
prepared  and  signed  on  December  3,  19 15,  I  remember  specifically 
that  I  first  noticed  Mr.  Atwood  inspecting  such  copy  about  a  month 
before  such  date.  I  saw  him  looking  over  The  Associated  Press 
Morkrum  copy  so  often  that  I  asked  one  of  the  copy  boys  who  he 
was  and  learned  that  he  was  an  employee  of  the  International 
News  Service. 

Mr.  Atwood  came  into  the  American  editorial  room  about  six 
times  a  night  and  often  brought  with  him  International  News 
Service  copy  which  he  gave  to  the  telegraph  or  war  editor ;  then  he 
looked  over  The  Associated  Press  Morkrum  copy,  generally  the 
cable  news.  Sometimes  he  made  notes  from  this  which  he  took 
with  him  when  he  returned  to  the  rooms  of  the  International  News 
Service.  When  the  war  editor  of  the  New  York  American  went 
to  lunch  Mr.  Atwood  would  generally  sit  at  his  desk  and  read 
over  all  the  copy  including  the  copy  of  The  Associated  Press  from 
the  Morkrum  machine.  Arthur  Sullivan. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1917-  Wm.  H.  Bruder,  Notary  Public. 
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B.  Replying  to  the  Affidavits  of  Bradford  Merrill  (p.  6i) 
Percy  T.  Edrop  (p.  71)  and  Martin  T.  Dunn  (p.  71). 

State  of  New  York,?       . 
County  of  New  York,) 

E.  P.  Koukol,  being  duly  sworn,  deposes  and  says:  I  have 
read  the  affidavits  of  Bradford  Merrill,  Percy  T.  Edrop  and 
Martin  T.  Dunn  in  this  proceeding,  in  which  they  attempt  to 
explain  the  incident  related  in  my  original  affidavit,  in  reference 
to  Mr.  Dunn's  orders  to  an  office  boy  to  run  downstairs  and  inform 
them  that  the  Austrian  Emperor  was  dead  upon  receiving  such 
information  from  The  Associated  Press  Morkrum  copy. 

Under  the  circumstances  of  the  incident,  Mr.  Dunn's  state- 
ment could  not  conceivably  have  related  to  sending  a  boy  to  the 
"obit.",  meaning  the  reference  department  of  the  New  York 
American,  as  intimated  in  Mr.  Merrill's  affidavit,  or  to  the  war 
editor  who  was  in  the  composing  room,  as  intimated  in  the  affi- 
davits of  Edrop  and  Dunn.  I  distinctly  remember  that  the  boy 
was  told  to  go  downstairs  and  the  reference  department  was  on 
the  same  floor  as  Mr.  Dunn's  desk  where  the  statement  was  made, 
and  the  composing  room  was  on  the  floor  above.  I  remember 
distinctly  the  statement  in  reference  to  sending  someone  to  the 
"obit."  or  reference  department,  and  this  was  after  the  above 
mentioned  order  for  a  boy  to  go  downstairs  and  had  no  reference 
thereto. 

E.  P.  Koukol. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 

1917- 

Wm.  H.  Bruder,  Notary  Public. 
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COMPLAINANT'S  AFFIDAVITS  RELATIVE  TO  THE 
OBTAINING  OF  COMPLAINANT'S  NEWS  BY  THE 
DEFENDANT  IN  THE  OFFICE  OF  THE  CLEVELAND 
NEWS. 

A.  In  RepIvY  to  Affidavit  of  F.  J.  Wilson  (p.  ^2),  Barry  Faris 
(p.  83),  F.  H.  Ward  (p.  90)  (p.  93),  and  B.  E.  Cushing 
(p.  109). 

State  of  New  York,  ^ 


4 


City  and  County  of  New  York, 

Melville  E.  Stone,  being  duly  sworn,  deposes  and  says  that 
during  the  entire  time  that  he  has  been  General  Manager  of  The 
Associated  Press,  except  for  a  brief  period  of  absence  in  1912, 
he  has  kept  in  close  personal  touch  with  the  management  and  con- 
duct of  the  affairs  of  The  Associated  Press,  and  has  been  to  a 
large  extent  familiar  with  its  operations  and  methods ;  that  he  has 
been  in  almost  daily  attendance  at  the  office;  that  he  has  himself 
formulated  or  approved  instructions  which  were  given  to  the 
various  agents  of  The  Associated  Press  in  respect  to  the  gathering 
of  news  and  knows  the  extent  to  which  those  instructions  in 
general  are  carried  out;  that  it  has  always  been  and  is  the  gen- 
eral practice  of  The  Associated  Press  to  gather  its  news  through 
its  own  agents  and  through  interchange  with  news  agencies  abroad 
with  which  it  has  relations,  and  through  its  own  members;  that 
it  has  never,  so  far  as  deponent  knows,  taken  such  news, 
surreptitiously  or  otherwise,  from  the  bulletins  or  the  despatches 
of  any  rival  news  agency  or  from  any  newspaper  which  was  not 
represented  by  membership  in  The  Associated  Press;  that  if  any 
such  appropriation  of  news  had  been  made  by  the  agents  or  repre- 
sentatives of  The  Associated  Press,  deponent  would  have  been 
likely  to  have  known  of  it,  and  that  it  would  have  been  directly 
opposed  to  the  long-standing  and  well-understood  policy  of  this 
organization ;  that  it  has  been  the  custom  and  the  approved  prac- 
tice for  the  correspondents  and  representatives  of  The  Associated 
Press  scattered  throughout  the  United  States  to  report  promptly 
to  the  Association  any  news  development  as  it  appeared  anywhere 
in  any  form,  giving  a  mere  announcement  of  a  rumor  or  a  current 
report ;  that  it  has  been  customary  with  correspondents  and  repre- 
sentatives of  The  Associated  Press,  upon  learning  in  any  way, 
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either  through  publication  in  any  newspaper  or  otherwise,  of  the 
happening  of  an  important  news  event  likely  to  interest  The  Asso- 
ciated Press,  to  notify  the  Association  of  the  fact  in  order  that 
the  Association  might  independently  investigate  it;  but  that  in 
making  up  a  report  of  a  news  event  for  The  Associated  Press, 
such  correspondents  and  representatives  have  not  been  authorized 
to  use  the  news  despatches,  either  in  whole  or  in  part,  of  any 
rival  or  competing  news-gathering  association,  or  of  any  news- 
paper not  represented  by  membership  in  The  Associated  Press, 
and  that  so  far  as  deponent  knows  The  Associated  Press  has  not 
done  so;  that  upon  receiving  any  such  rumor  or  current  report. 
The  Associated  Press  has  investigated  the  subject  through  its 
own  independent  sources,  and  that  any  despatches  it  sent  out 
were  based  upon  its  own  investigation  and  were  the  product  of 
its  own  enterprise  and  labor. 

Deponent  says  further  that  his  attention  has  been  directed 
to  the  afitidavit  of  Fred  J.  Wilson,  General  Manager  of  the  Inter- 
national News  Service,  and  particularly  to  the  paragraphs  on  page 
9,  in  which  he  says : 

"The  Cleveland  bureau  manager  (of  the  International  News  Serv- 
ice), in  his  collection  of  the  news  local  to  Cleveland,  is  empowered  to 
pay  a  stated  salary  to  a  man  selected  by  him,  who  is  employed  in  the 
office  of  the  Cleveland  News,  and  to  make  an  arrangement  with  such 
person  to  assist  him  in  getting  whatever  local  news  the  Cleveland 
News  would  get  which  would  be  of  interest  to  the  clients  of  the 
Defendant" ; 

that  such  employment  and  such  service  by  an  employe  of  the 
Cleveland  News  is  in  direct  violation  of  the  relation  borne  by 
The  Associated  Press  and  the  Cleveland  News;  that  it  has  been 
and  is  the  general  practice  of  The  Associated  Press,  through  its 
superintendents  of  divisions,  to  select  representatives  in  the  offices 
of  the  newspapers  published  by  its  members,  who  shall  act  as 
correspondents  and  supply  to  The  Associated  Press  such  news 
gathered  by  said  newspapers  as  may  be  of  interest  to  its  members 
generally;  that  the  By-laws  of  The  Associated  Press  prescribe 
that  the  members  "shall  afford  to  such  correspondents  free  access 
at  all  times  to  the  news  in  their  possession";  that  in  cities  where 
such  service  makes  sufficient  demands  upon  the  time  of  these  cor- 
respondents, they  are  paid  as  compensation  for  such  service  a 

234 


Associated  Press  vs.  International  News  Service. 

Complainant's  Replying  Affidavits — (Cleveland  News)  Melville  E.  Stone. 

certain  sum  weekly  with  the  full  knowledge  and  approval  of  their 
employers;  that  an  arrangement  was  made  in  April,  1916,  by  Paul 
Cowles,  Superintendent  of  the  Central  Division  of  The  Associated 
Press,  with  W.  P.  Leech  and  T.  A.  Robertson,  Managers  of  the 
Cleveland  News,  by  which  B.  E.  Gushing,  Telegraph  Editor  of 
the  Cleveland  News,  was  appointed  as  the  correspondent  of  The 
Associated  Press  in  the  office  of  the  Cleveland  News  and  was  to 
be  paid  for  such  service;  that  this  arrangement  was  altogether 
open  and  above  board  and  was  in  compliance  with  the  obligations 
that  had  been  assumed  by  the  member  representing  the  Cleveland 
News  in  The  Associated  Press  to  furnish  The  Associated  Press 
with  the  news  of  the  City  of  Cleveland  and  vicinage ;  that  The 
Associated  Press  at  no  time  forbade  the  Cleveland  News  from 
receiving  the  news  reports  of  the  International  News  Service, 
but  that  the  obligation  of  the  Cleveland  News  to  The  Associated 
Press  distinctly  forbade  the  giving  of  the  local  news  of  Cleveland, 
or  of  the  news  received  by  the  Cleveland  News  from  The  Asso- 
ciated Press,  to  the  representatives  of  the  International  News 
Service,  or  any  other  news  agency  or  newspaper  not  represented 
by  membership  in  The  Associated  Press ;  that  it  was  in  violation 
of  these  conditions  and  obligations  that  the  said  Cushing  entered 
into  a  surreptitious  agreement  and  employment  to  serve  the  Inter- 
national News  Service  with  the  local  news  of  Cleveland  and  the 
news  received  by  the  Cleveland  News  from  The  Associated  Press, 
as  he  admits  in  his  affidavit  filed  herewith ;  that  the  said  Cushing 
was  thus  employed  and  paid  as  the  correspondents  of  The  Asso- 
ciated Press  in  the  office  of  the  Cleveland  News  merely  for  the 
purpose  of  furnishing  to  The  Associated  Press  the  local  news 
gathered  by  the  Cleveland  News  which,  under  its  contractual  rela- 
tions with  the  Cleveland  News  it  was  entitled  to  receive,  and  not 
the  news  gathered  by  any  other  news  agency,  or  any  other  different 
news  whatsoever ;  that  so  far  as  deponent  knows,  the  said  Cushing 
never  did  furnish  any  other  such  news  to  The  Associated  Press. 

MslviivLe;  E.  Stone. 

Sworn  to  before  me  this  17th  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 
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State  of  New  York,) 
County  of  New  York,)^^'' 

Frederick  Roy  Martin,  being  duly  sworn,  deposes  and  says 
that  he  is  Assistant  General  Manager  of  the  Associated  Press 
and  has  been  for  four  years  last  past,  and  as  such  Assistant 
General  Manager  in  the  absence  of  the  General  Manager  he  has 
had  occasion  to  fulfill  the  duties  of  his  office  and  that  he  is  familiar 
with  the  rules  and  practices  of  the  Associated  Press  throughout 
all  its  connections,  and  that  he  has  read  the  affidavit  of  Melville 
E.  Stone,  General  Manager  of  the  Associated  Press,  filed  here- 
with, and  that  of  his  own  knowledge  he  knows  the  facts  stated 
therein  are  true. 

Frederick  Roy  Martin. 

Sworn  to  before  me  this  17th  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  Ohio,     ) 
County  of  Cuyahoga,)     ** 

W.  P.  Leech,  being  duly  sworn,  deposes  and  says: 

That  he  is  the  Vice-President  and  General  Manager  of  the 
Cleveland  Company,  publishers  of  the  Cleveland  News. 

That  he  has  read  the  affidavits  of  E.  A.  Smiley,  B.  F.  Field, 
Sam  B.  Anson  and  Karl  Shimansky,  in  this  proceeding,  relating 
to  the  relations  of  B.  E.  Gushing  of  the  Cleveland  News,  to  both 
the  complainant  and  the  defendant  in  this  proceeding. 

That  the  Cleveland  News  had  no  contract  or  arrangement  with 
the  International  News  Service  to  supply  to  that  service  the  local 
news  of  Cleveland,  or  any  other  news. 

That  deponent  has  known  that  such  an  arrangement  with  the 
International  News  Service  would  be  in  violation  of  the  by-laws 
of  The  Associated  Press,  to  which  all  members  of  The  Associated 
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Press  have  subscribed,  and  particularly  Article  VIII,  Section  3 
of  the  said  by-laws,  to  wit: 

"Each  member  shall  take  the  news  service  of  the  corporation  and 
publish  the  news  regularly  in  whole  or  in  part,  in  the  newspaper  named 
in  his  certificate  of  membership.  He  shall  also  furnish  to  the  corpora- 
tion all  the  news  of  his  district,  the  area  of  which  shall  be  determined 
by  the  Board  of  Directors." 

and  Article  VIII.,  Section  7: 

"No  member  shall  furnish  or  permit  any  one  to  furnish  to  any  one 
not  a  member  of  this  corporation,  the  news  which  he  is  required  by 
the  by-laws  to  supply  to  this  corporation." 

That  deponent  through  his  assistants  had  informed  Gushing 
that  he  must  not  supply  news  of  any  kind  to  the  International 
News  Service.  That  when  the  defendant  made  a  secret  arrange- 
ment with  Gushing  to  furnish  any  news  to  the  defendant,  it  was 
in  violation  of  his  orders,  and  of  the  by-laws  of  The  Associated 
Press,  and  altogether  without  the  knowledge  of  this  deponent. 

That  the  situations  of  the  complainant  and  defendant  respec- 
tively with  respect  to  the  Cleveland  News  are  wholly  different. 
That  under  the  obligations  of  the  Cleveland  News  to  The  Asso- 
ciated Press,  it  has  agreed  to  furnish  to  The  Associated  Press  the 
news  of  Gleveland  and  vicinage. 

That  under  the  aforesaid  obligations  contained  in  the  by-laws 
of  The  Associated  Press,  to  which  the  Cleveland  News  had  agreed, 
it  cannot  furnish  to  the  International  News  Service,  any  news 
received  by  the  Cleveland  News,  either  the  local  news  of  Gleveland, 
or  the  general  news  supplied  to  the  Cleveland  News  by  The  Asso- 
ciated Press. 

W.  P.  Leech. 
Witness :  T.  A.  Rorertson. 


State  of  Ohio,  \ 
Gity  of  Guyahoga,J^^'* 

Subscribed  and  sworn  to  before  me  this  19th  January. 

F.  R.  Grosser,  Notary  Public. 
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State  of  New  York,  , 

*^  ss. 


I 
City  and  County  of  New  York,) 

B.  E.  Cushing  being  duly  sworn  deposes  and  says  that  since 
January  i,  1914,  he  has  been  in  the  employment  of  the  Cleveland 
(O.)  News,  acting  as  telegraph  editor;  that  during  that  time  he 
acted  as  correspondent  of  the  International  News  Service  as  set 
forth  in  detail  in  another  affidavit  filed  herein ;  that  during  a  por- 
tion of  that  time  he  assisted  the  correspondent  of  The  Associated 
Press  in  covering  the  local  news  of  Cleveland  collected  by  the 
Cleveland  News,  to  which  The  Associated  Press  was  exclusively 
entitled  under  the  membership  of  the  said  Cleveland  News  in  The 
Associated  Press ;  that  at  such  times  as  he  acted  as  assistant  to 
The  Associated  Press  correspondent  he  did  so  with  the  full  knowl- 
edge and  approval  of  his  superiors  on  the  Cleveland  News;  that 
in  April,  1916,  when  he  was  last  employed  to  assist  the  local 
correspondent  in  Cleveland  such  employment  was  specifically  ap- 
proved by  his  superior,  T.  A.  Robertson,  managing  editor  of  the 
Cleveland  News;  that  at  all  times  during  which  he  acted  as  such 
Associated  Press  correspondent  it  was  generally  known  among 
the  staff  of  the  Cleveland  News,  there  being  no  cause  to  keep  such 
connection  secret;  that  when  he  communicated  with  the  local  cor- 
respondent of  The  Associated  Press,  whose  office  is  in  the  same 
building  with  the  Cleveland  News,  he  did  so  openly  from  the 
telephone  on  his  desk  or  personally  with  the  correspondent  at  such 
desk  when  the  correspondent  would  call  on  him,  such  relation 
being  open  and  above  board;  that  at  no  time  during  his  employ- 
ment with  The  Associated  Press  did  he  make  a  practice  of  divulg- 
ing to  The  Associated  Press  the  dispatches  of  the  International 
News  Service;  that  at  no  time  did  there  exist  an  understanding 
with  anyone  in  The  Associated  Press  that  he  was  to  do  so;  that 
he  was  not  engaged  by  The  Associated  Press  to  so  divulge  such 
dispatches;  that  the  same  was  not  expected  of  him,  nor  did  he 
engage  in  the  practice  of  divulging  said  dispatches  of  the  Inter- 
national News  Service  to  The  Associated  Press;  that  his  sole 
duty  in  employment  so  far  as  The  Associated  Press  was  concerned 
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was  to  assist  the  local  correspondent  of  the  said  Associated  Press 
in  Cleveland  to  cover  the  news  of  Cleveland  and  vicinity  as  col- 
lected by  the  Cleveland  News  and  to  which  The  Associated  Press 
was  entitled  under  the  Cleveland  News'  membership  obligations; 
that  during  the  time  he  furnished  news  to  the  International  News 
Service  as  set  forth  in  another  affidavit  filed  herein  he  did  so 
without  the  knowledge  or  approval  of  his  superiors  on  the  said 
Cleveland  News;  that  the  relationship  was  secret;  that  it  was 
unknown  even  to  his  assistants  working  near  him ;  that  The  Asso- 
ciated Press  correspondent  in  Cleveland  was  in  ignorance  of  said 
connection  with  the  International  News  Service;  that  when  he 
communicated  with  the  said  International  News  Service  he  did 
so  secretly  either  in  a  telephone  booth  or  at  a  telephone  in  a 
remote  comer  of  the  Cleveland  News  editorial  room ;  that  during 
a  portion  of  the  time  when  he  was  in  the  employment  of  the 
International  News  Service  he  did  divulge  to  the  International 
News  Service  the  contents  of  Associated  Press  dispatches;  that 
there  existed  an  understanding  between  him  and  the  local  man- 
ager of  the  International  News  Service  in  Cleveland  that  he  was 
to  do  so;  that  he  believed  this  was  expected  of  him  in  connection 
with  employment  by  the  International  News  Service. 

B.  E.  CUSHING. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  Ohio,     1      . 
County  of  Cuyahoga,)     "  * 

Fred  W.  Agnew,  being  first  duly  sworn  deposes  and  says 
that  from  January  17,  1914,  until  December  29,  1916,  he  was 
employed  by  the  International  News  Service  at  Cleveland,  Ohio; 
that  he  has  read  the  affidavit  of  Frank  H.  Ward  in  this  proceeding, 
in  which  the  said  Ward  declares  that  in  respect  of  the  explosion 
of  a  powder  plant  at  Peterboro,  Ontario,  on  December  11,  1916, 
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he  is  "pretty  sure  that  he  rewrote  the  bulletin  from  an  early  edi- 
tion newspaper  and  did  not  get  it  from  Gushing."  Second,  that 
in  reference  to  the  story  of  a  mine  cave-in  at  Alabama,  he  obtained 
the  information  from  the  one  o'clock  edition  of  the  Cleveland 
News,  after  it  had  been  printed.  That  this  deponent  is  familiar 
with  the  circumstances  and  that  Mr.  Ward's  statement  in  respect 
to  both  of  these  news  dispatches  is  inaccurate,  but  that  he  did 
receive  the  same  from  the  said  Gushing.  That  deponent's  knowl- 
edge of  the  above  fact  is  based  upon  the  following  ground :  The 
dispatches  in  question  could  not  have  been  taken  from  any  edi- 
tion of  [a]  newspaper  since  the  dispatches  in  question  appeared 
in  the  service  of  the  International  News  Service  prior  to  the 
appearance  of  the  earliest  edition  in  which  the  Associated  Press 
dispatches  could  have  appeared. 

Fred  W.  Agnkw. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  January, 
1917. 

F.  R.  Grosser,  Notary  Public. 


Kent  GoopER,  being  duly  sworn,  deposes  and  says:  that  to 
the  best  of  his  information  and  beHef  Frank  H.  Ward  became 
Manager  of  the  International  News  Service  office  at  Gleveland, 
Ohio,  in  November,  1916;  that  upon  instructions  from  the  head- 
quarters of  the  International  News  Service  in  New  York  said 
Ward  took  up  the  work  formerly  carried  on  by  one  Fred  W. 
Agnew  in  respect  to  the  piracy  of  Associated  Press  dispatches  in 
the  office  of  the  Cleveland  News;  that  the  International  News 
Service  was  expelled  and  forbidden  to  transmit  any  news  from 
England  on  October  10,  1916,  and  from  Ganada  on  November  8, 
1916;  that  said  Ward  in  behalf  of  his  employers  began  trans- 
mitting London  and  Ganadian  news  from  the  International  News 
Service  office  in  Gleveland,  Ohio,  in  November,  1916,  such  des- 
patches being  based  on  Associated  Press  despatches  that  had  been 
delivered  to  the  Cleveland  News  and  which  reached  said  Ward 
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through  a  conspiracy  engaged  in  by  employes  of  the  International 
News  Service  with  one  B.  E.  Gushing,  telegraph  editor  of  the 
Cleveland  News;  that  said  Ward  engaged  himself  with  the  Inter- 
national News  Service  at  a  salary  of  $35  weekly  in  November, 
1916;  that  after  having  thus  protected  the  International  News 
Service  on  London  and  Canadian  news  for  a  period  of  about 
three  weeks  he  wrote  the  following  letter  to  Fred  J.  Wilson, 
General  Manager  of  the  International  News  Service : 

"Cleveland  Bureau, 
720  The  Arcade, 
December  12,  1916. 
Mr.  Fred  J.  WasoN, 

General  Manager,  I.  N.  S., 
New  York  City. 

Dear  Mr.  Wilson  : 

I  am  going  to  be  married  Saturday  and  need  $40  a  week. 

I  realize  that  it  probably  isn't  customary  for  a  man  who  has  been 
in  charge  of  a  bureau  not  quite  a  month  to  ask  for  a  raise,  but  when 
I  gave  up  the  news  bureau  in  Columbus  which  was  netting  me  a  mini- 
mum of  $50  a  week,  I  did  it  at  the  earnest  solicitation  of  Roy  Moore,  a 
personal  friend. 

Roy  with  his  customary  enthusiasm,  extolled  the  virtues  of  the  I.  N. 
S.  and  the  possibilities  of  one  who  made  good  until  he  had  me  com- 
pletely hypnotized.  Mr.  Faris  also  was  very  kind  and  said  that  if  I 
made  good  he  would  move  me  to  Washington  as  soon  as  possible  as 
they  needed  a  man  there  who  knew  Ohio  politics. 

I  think  I've  been  here  long  enough  for  you  to  decide  whether  or  not 
I  have  made  good.  I've  tried  to  protect  you  on  London  and  Canadian 
news,  filed  everything  on  the  trunk  worth  while,  cut  down  the  state  file 
of  foreign  stuff  where  possible  and  filled  in  with  Ohio  stuff,  and  tried 
hard  to  land  new  business. 

If  I've  made  good,  I  think  the  job  here  is  worth  at  least  $40.  If 
not,  I'm  not  worth  $35.  I  wouldn't  be  so  anxious  for  more  money 
right  off  the  bat  if  I  intended  to  keep  working  in  single  harness.  When 
I  took  the  job  I  didn't  contemplate  matrimony  so  soon. 

I  write  this  in  the  spirit  of  the  greatest  regard  for  everyone  con- 
nected with  the  I.  N.  S.  I  like  my  work,  believe  in  the  service,  and 
feel  sure  a  raise  would  have  come  soon,  unsolicited,  if  I  were  in  a 
position  so  that  I  could  wait. 

If  to  get  $40,  a  change  would  have  to  be  made  to  some  other  bu- 
reau it  would  suit  me.  Please  weigh  the  matter  and  let  me  know  over 
the  wire  as  soon  as  possible,  as  I  have  an  offer  pending. 

Most  cordially, 

Frank  H.  Ward." 
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that  upon  receipt  of  the  aforesaid  letter  said  Wilson  turned  it 
over  to  one  Barry  Faris,  news  manager  of  the  International  News 
Service  and  that  said  Faris  replied  to  said  Ward  as  follows : 

"Cable  Address 
Hearstite. 
International  News  Service 
238  William  St. 
New  York. 
Treasurer's  Office. 

December  14,  1916, 
Mr.  F.  H.  Ward, 

International  News  Service, 

720  The  Arcade,  Cleveland,  Ohio. 

Mv  DEAR  Mr.  Ward: 

Your  letter  to  Mr.  Wilson  requesting  a  raise  came  as  a  consider- 
able surprise.  I  had  hardly  expected  such  a  communication  from  you 
so  quickly.  However,  under  the  circumstances,  I  think  we  must  meet 
your  wishes,  and  beginning  with  the  coming  week  you  will  be  placed 
on  the  payroll  at  $40.00. 

Yours  very  truly, 
BF(MO)  Barry  Faris." 

( Signed)        Kent  Cooper. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  17th 
day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 
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B.  Replying  to  the  Charge  of  Animus  Contained  in  the 
Affidavits  of  E.  C.  Campbell  (p.  io6)  and  G.  T.  Hattie 
(p.  io8). 

State  of  Ohio,     ] 
County  of  CuyahogaJ  ^'" 

Fred  W.  Agnew  being  duly  sworn,  deposes  and  says  that  he, 
has  read  the  affidavits  of  Edward  C.  Campbell  and  Geo.  T.  Hattie 
in  this  proceeding,  intimating  that  he  left  the  employment  of  the 
International  News  Service  under  circumstances  which  created 
an  animus  on  his  part  against  such  news  service ;  that  such  a  state- 
ment is  untrue ;  that  he  resigned  voluntarily  from  the  employment 
of  the  International  News  Service  and  that  at  the  time  of  such 
resignation  the  relations  between  deponent  and  the  International 
News  Service  were  entirely  pleasant,  as  is  shown  by  the  following 
letter : 

New  York,  Dec.  30th,  19 16. 
Mr.  F.  W.  Agnew, 

720  Superior  Arcade, 

Cleveland,  O. 

Dear  Mr.  Agnew: — 

I  was  very  sorry  to  receive  notice  of  your  resignation,  for  in 
addition  to  the  fact  of  your  regularity,  my  experience  in  this  busi- 
ness tells  me  that  you  are  one  of  the  best  telegraphers  we  have 
had  in  this  service.  You  can  feel  certain  of  re-employment  in 
the  International  News  Service  any  time  you  may  wish  to  return 
to  it  and  there  be  a  vacancy  to  fill. 

You  have  my  very  best  wishes  for  your  success  in  your  new 
field  and  I  hope  that  each  succeeding  year  will  record  additions  to 
your  fame  and  fortune. 

Sincerely  yours. 

Signed       Percy  Thomas. 
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Deponent  further  says  said  Hattie  was  relieved  by  Agnew 
at  io:oo  A.  M.  each  day  and  was  not  with  him  in  the  office  of 
the  International  News  Service;  that  he  never  worked  for  the 
Associated  Press  at  Topeka,  Kan.,  and  has  not  been  in  their 
employ  since  Aug.  ist,  1910. 

Fkbd  W.  Agnew, 


Subscribed  and  sworn  to  before  me  this  19th  day  of  Jan.,  1917. 

F.  R.  Grosser,  Notary  Public. 
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A.  Replying  to  the  Charge  that  Complainant  was  Obtain- 
ing Defendant's  News,  from  The  Cleveland  News' 
Office,  Contained  in  the  Affidavit  of  E.  A.  Smiley 
(p.  96)  (  p.  100),  B.  F.  Field  (p.  ioi),  S.  B.  Anson  (p.  103), 
and  Karl  Shimansky  (p.  105). 

State  of  New  York,)  ^.^  . 
County  of  New  York,)'^** 

Paul  CowlES,  being  duly  sworn  deposes,  and  says:  That 
he  is  the  Superintendent  of  the  Central  Division  of  The  Associated 
Press. 

That  he  has  read  the  affidavits  of  E.  A.  Smiley,  Sam  B. 
Anson,  Benjamin  F.  Field  and  Karl  Shimansky,  in  this  proceed- 
ing, relating  to  the  relations  of  B.  E.  Cushing,  of  the  Cleveland 
News,  to  both  the  complainant  and  the  defendant  in  this  cause. 

That  he  engaged  B.  E.  Cushing  of  the  Cleveland  News  in 
April,  1916,  to  furnish  The  Associated  Press  with  news  originat- 
ing in  Cleveland  and  vicinity,  which  the  Cleveland  News  had 
received. 

That  Mr.  Cushing  was  thus  engaged  on  the  recommendation 
of  Thomas  A.  Robertson,  the  Managing  Editor  of  the  Cleveland 
News,  who  said  Cushing,  through  his  experience  in  handling  The 
Associated  Press  news  report,  knew  better  than  other  men  on  the 
staff,  the  kind  of  local  news'  suitable  for  the  Associated  Press,  and 
had  the  quickest  and  best  access  to  such  news. 

That  it  was  the  distinct  understanding  that  Cushing  was  to 
furnish  to  The  Associated  Press,  only  the  news  of  Cleveland  and 
vicinage,  to  which  it  was  entitled  under  the  by-laws  of  The  Asso- 
ciated Press,  and  not  the  news  of  any  other  news  distributing 
agency. 

That  if  the  news  of  other  news  distributing  agencies  had  been 
offered,  under  the  rules  in  force  in  my  division,  it  would  have 

24s 


Associated  Press  vs.  International  News  Service. 
Complainant's  Replying  Affidavits — ("Clean  Hands")  J,  W.  McGuire. 

been  refused  and  would  not  have  been  used  by  us.  That  never 
to  my  knowledge  was  such  news  of  other  associations  offered  to 
us  by  said  Gushing. 

Paul  Cowles. 

Sworn  to  before  me  this  i8th  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  York,)      . 
County  of  New  York,) 

J.  W.  McGuiRE,  being  duly  sworn,  deposes  and  says  that  he 
is  and  has  been  for  the  last  fifteen  years  employed  by  The  Asso- 
ciated Press  in  the  City  of  Cleveland,  State  of  Ohio,  and  has 
served  The  Associated  Press  in  three  capacities.  First  as  a  tele- 
graph operator ;  second  as  assistant  to  the  resident  correspondent ; 
and,  third,  as  correspondent  or  manager  of  The  Associated  Press 
Bureau  in  Cleveland. 

That  during  the  period  of  his  employment  as  correspondent 
of  The  Associated  Press  in  Cleveland,  all  of  the  news  supplied 
by  B.  E.  Cushing  for  The  Associated  Press  news  service,  was 
submitted  to  deponent  before  transmission  over  the  wires  of  The 
Associated  Press. 

That  at  no  time  during  his  connection  with  the  service  of 
The  Associated  Press  in  Cleveland  did  he  receive  from  B.  E. 
Cushing  any  news  items  which,  to  deponent's  knowledge,  orig- 
inated in  the  dispatches  of  the  International  News  Service. 

That  the  only  news  items  which  he  received  from  said  Cush- 
ing were  items  relating  to  the  news  in  Cleveland  and  vicinage, 
which  items,  Cushing,  as  representing  the  Cleveland  News,  was 
obliged  to  furnish  The  Associated  Press,  by  reason  of  the  mem- 
bership or  obligations  of  the  organization. 

That  he  has  read  the  affidavits  of  E.  A.  Smiley,  Benjamin  F. 
Field,  Sam  B.  Anson,  and  Karl  Shimansky,  in  this  proceeding, 
and  that  any  statement  therein  to  the  effect  that  the  said  B.  E. 
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Gushing  from  time  to  time  called  him  on  the  telephones  to  com- 
municate to  him  the  contents  and  dispatches  of  the  International 
News  Service,  is  wholly  untrue. 

J.  W.  McGuiRE. 

Sworn  to  before  me  this  i8th  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  York,        )       . 
City  and  County  of  New  York,|     " 

J.  R.  Youatt,  being  duly  sworn,  deposes  and  says,  that  he  is 
and  has  been  Auditor  or  Treasurer  of  The  Associated  Press  since 
its  organization.  That  it  has  been  his  practice  throughout  the 
United  States  where  The  Associated  Press  has  several  correspond- 
ents in  the  offices  of  its  members  to  send  a  check  covering  the 
salary  and  expenses  of  all  local  correspondents  to  one  chief  cor- 
respondent; that  since  April,  19 16,  J.  W.  McGuire  has  been  the 
Chief  Correspondent  of  The  Associated  Press  in  Cleveland;  that 
weekly  checks  have  been  sent  to  said  McGuire  covering  his  salary 
and  expenses  as  well  as  the  salary  of  B.  E.  Cushing  and  others 
who  have  served  as  correspondents  of  The  Associated  Press  in 
Cleveland;  that  said  McGuire  has  paid  Cushing  in  currency  his 
weekly  salary;  that  this  is  the  invariable  practice  where  similar 
arrangements  prevail  throughout  the  United  States  in  the  offices 
of  The  Associated  Press  and  that  the  payment  in  currency  to  said 
Cushing  was  in  no  way  to  conceal  the  arrangement  with  Cushing 
which  arrangement  appears  on  the  records  of  the  organization 
and  the  weekly  disbursement  report  of  the  Cleveland  Office. 

J.  R.  Youatt. 

Sworn  to  before  me  this  17th  day  of  Januarv,  1917. 

Edward  U.  Roth,  Notary  Public. 
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State  of  Ohio,     ) 
County  of  Cuyahoga, 3    '* 

Before  me,  Franklin  H.  Farasey,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  personally  appeared  Alfred  M. 
Corrigan,  who,  being  first  duly  sworn,  deposes  and  says: 

I  live  at  1345  Warren  Road,  Lakewood,  Ohio.  I  have  been 
employed  by  the  Cleveland  News  about  four  years.  For  the 
past  six  months  I  have  been  city  editor  of  the  Cleveland  News, 
succeeding  Sam  B.  Anson.  Prior  to  becoming  city  editor  I  was 
assistant  city  editor  under  Mr.  Anson.  I  sit  in  the  middle  of 
the  horse  shoe  desk  used  by  myself  and  my  assistants,  the  tele- 
graph editor  and  makeup  editor.  My  chair  is  to  the  left  of 
B.  E.  Cushing,  who  faced  me  at  a  distance  of  less  than  three 
feet.  I  know  of  no  instructions,  traditions  or  understanding  that 
any  employe  of  the  Cleveland  News  should  give  International 
News  Service  dispatches  to  the  Associated  Press.  This  ques- 
tion was  never  discussed  with  me  by  Sam  B.  Anson.  I  have 
never  given  International  News  Service  dispatches  to  the  As- 
sociated Press,  nor  have  I  ever  heard  B.  E.  Cushing  or  anybody 
else  giving  International  News  Service  dispatches  to  the  Associ- 
ated Press.  I  have  read  the  affidavits  of  Benjamin  F.  Field,  E. 
A.  Smiley,  Sam  B.  Anson  and  Carl  Shimansky,  all  contained  in 
document  entitled  "United  States  District  Court.  Southern  Dis- 
trict of  New  York.  The  Associated  Press,  Complainant,  against 
International  News  Service,  Defendant.  Affidavits  Submitted 
In  Opposition  To  Application  For  A  Temporary  Injunction." 

Further  affiant  saith  not. 

A.  M.  Corrigan. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  A.  D.  1917. 

Frankun  H.  Farasey,  Notary  Public. 
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State  op  Ohio,     L 
County  of  Cuyahoga, |  ^" 

Before  me,  Franklin  H.  Farasey,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  personally  appeared  T.  J.  Thomas, 
who,  being  first  duly  sworn,  deposes  and  says: 

I  live  at  1509  Olivewood  Avenue,  Lakewood,  Ohio.  I  am 
employed  on  the  Cleveland  News  as  a  copy  reader  and  rewrite 
man  and  in  charge  of  the  local  and  telegraph  departments  of  the 
Cleveland  News  between  the  hours  of  3  :30  and  6 130  a.  m.  I  sit 
at  the  horse  shoe  desk  occupied  by  the  city  editor,  rewrite  man, 
telegraph  editor  and  makeup  man,  sitting  to  the  left  of  A.  J. 
Hain,  and  to  the  right  of  B.  E.  Cushing,  until  recently  telegraph 
editor  of  the  Cleveland  News.  I  succeeded  E.  A.  Smiley.  I 
have  never  understood  that  International  News  Service  dispatches 
were  to  be  given  to  the  Associated  Press.  I  never  heard  Mr. 
Cushing  giving  International  News  Service  dispatches  to  the  Asso- 
ciated Press.  I  have  never  given  International  News  Service 
dispatches  to  the  Associated  Press  while  in  charge  of  the  editorial 
department  of  the  Cleveland  News  between  the  hours  of  3 130 
and  6 130  p.  m.  nor  at  any  other  time,  and  I  have  never  heard  any- 
one else  giving  International  News  Service  dispatches  to  the 
Associated  Press. 

I  have  read  the  affidavits  of  Benjamin  F.  Field,  E.  A.  Smiley, 
Sam  B.  Anson  and  Carl  Shimansky,  all  contained  in  document 
entitled  "United  States  District  Court.  Southern  District  of  New 
York.  The  Associated  Press,  Complainant,  against  International 
News  Service,  Defendant.  Affidavits  Submitted  In  Opposition 
To  Application  For  A  Temporary  Injunction." 

Further  affiant  saith  not. 

T.  J.  Thomas. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  19 17. 

Franklin  H.  Farasey,  Notary  Public. 
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State  of  Ohio,     | 
County  of  Cuyahoga,)     " 

Before  me,  Franklin  H.  Farasey,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  personally  appeared  Albert  J. 
Hain,  who,  being  first  duly  sworn,  deposes  and  says : 

I  am  employed  by  the  Cleveland  News  as  telegraph  editor, 
and  have  held  this  position  for  the  past  ten  days.  Prior  to  that 
time,  and  for  a  period  of  approximately  one  year,  I  have  been 
employed  by  the  same  company  as  copy  reader  and  rewrite  man. 
The  desk  where  I  have  been  working  in  both  these  positions  is 
a  horseshoe  in  shape.  The  city  editor  sits  in  the  middle.  Begin- 
ning at  the  city  editor's  left  on  the  outside  of  the  rim,  the  men 
employed  for  the  past  several  months  in  similar  capacities  have 
been  Joseph  Williams,  myself,  T.  J.  Thomas,  B.  E.  Cushing  and 
C.  A.  Wellman.  Wellman  acted  as  makeup  man  and  helped  with 
the  telegraphic  news. 

My  seat  at  the  desk  was  approximately  six  feet  from  that  of 
B.  E.  Cushing,  who  sat  directly  across  the  desk  from  me.  During 
Mr.  Cushing's  vacation  last  summer,  I  believe  for  a  period  of  two 
weeks  in  July,  I  acted  as  telegraph  editor.  I  gave  no  International 
News  Service  dispatches  to  the  Associated  Press  during  this 
period,  nor  have  I  done  so  at  any  other  time. 

At  no  time  during  my  connection  with  the  Cleveland  News 
in  any  capacity  have  there  been  any  instructions  issued  to  me  that 
International  News  Service  dispatches  should  be  given  to  the 
Associated  Press.  Neither  has  there  been  to  my  knowledge  any 
understanding  or  tradition  to  this  effect.  I  never  have  heard 
Mr.  Cushing  or  anybody  else  giving  International  News  Service 
dispatches  to  the  Associated  Press.  The  understanding  has  been 
that  there  was  to  be  no  interchange  of  news  between  the  two 
services  through  the  Cleveland  News  office.  I  know  of  positive 
instructions  issued  by  the  managing  editor,  T,  A.  Robertson,  that 
there  should  be  no  interchange  of  news  dispatches. 

I  have  read  the  affidavits  of  Benjamin  F.  Field,  E.  A.  Smiley, 
Sam  B.  Anson  and  Carl  Shimansky,  all  contained  in  document 
entitled  "United  States  District  Court.     Southern  District  of  New 
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York.     The  Associated  Press,  Complainant,  against  International 
News  Service,  Defendant.     Affidavits  Submitted  In  Opposition  to 
Application  For  a  Temporary  Injunction." 
Further  affiant  saith  not. 

A.  J.  Hain. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  1917. 

Franklin  H.  Faras^y,  Notary  Public. 


State  op  Ohio,     1      . 
County  of  Cuyahoga,)     " 

Before  me,  Franklin  H.  Farasey,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  personally  appeared  Henry  J. 
Weidenthal,  who,  being  first  duly  sworn,  deposes  and  says : 

I  live  at  1577  Robinwood  Avenue,  Lakewood,  Ohio.  I  have 
been  employed  by  the  Cleveland  News  about  eight  years.  Dur- 
ing this  time  T  have  been  assistant  to  the  managing  editor  and 
news  editor  of  the  Cleveland  News.  My  desk  immediately  ad- 
joins the  horseshoe  desk,  with  B.  E.  Cushing,  until  recently, 
telegraph  editor  immediately  in  front  of  and  about  three  feet 
from  me.  I  never  have  understood,  nor  have  there  ever  been 
any  instructions  from  anyone  to  the  effect  that  International  News 
Service  dispatches  should  be  given  to  the  Associated  Press.  On 
the  contrary,  I  have  known  that  International  News  Service  dis- 
patches should  not  be  given  to  the  Associated  Press.  Positive 
instructions  were  issued  by  the  managing  editor  about  a  year  ago 
covering  this  point  in  particular — that  every  precaution  must  be 
taken  to  prevent  any  interchange  of  news  dispatches.  I  have 
never  given  International  News  Service  dispatches  to  the  Asso- 
ciated Press.  Neither  have  I  heard  Mr.  Cushing  or  anyone  else 
at  any  time  doing  so.  I  have  read  the  affidavits  of  Benjamin  F. 
Field,  E.  A.  Smiley,  Sam  B.  Anson  and  Carl  Shimansky,  all  con- 
tained in  document  entitled  "United  States  District  Court.  South- 
ern District  of  New  York.  The  Associated  Press,  Complainant, 
against  International  News  Service,  Defendant.    Affidavits  Sub- 
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mitted  In  Opposition  To  Application  For  A  Temporary  Injunc- 
tion." 

Further  Affiant  saith  not. 

Henry  J.  Weidenthai,. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  A.  D.  19 17. 

Franklin  H.  Farasey^  Notary  Public. 

State  of  Ohio,     ) 
County  of  Cuyahoga,)     ** 

Before  me,  Franklin  H.  Farasey,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  personally  appeared  C.  A.  Well- 
MAN,  who,  being  first  duly  sworn,  deposes  and  says : 

I  am  employed  by  the  Cleveland  News  as  makeup  man  and 
assistant  to  the  telegraph  editor,  and  I  have  held  this  position 
since  November,  19 15.  When  I  am  not  at  the  composing  room 
my  place  is  at  the  horseshoe  desk  used  by  the  city  editor,  copy 
readers  and  the  telegraph  editor.  My  seat  has  been  to  the  left  of 
that  occupied  by  B.  E.  Cushing.  I  know  of  no  instructions  or 
understanding  of  any  kind  that  we,  as  employes  of  the  Cleveland 
News,  should  furnish  International  News  Service  dispatches  to 
the  Associated  Press,  I  never  have  heard  Mr.  Cushmg,  or  any- 
one else  employed  by  the  Cleveland  News,  giving  International 
News  Service  dispatches  to  the  Associated  Press.  I  succeeded 
Benjamin  F.  Field  as  makeup  editor.  I  have  read  the  affidavits 
of  Benjamin  F.  Field,  E.  A.  Smiley,  Sam  B.  Anson  and  Carl 
Shimansky,  all  contained  in  document  entitled  "United  States 
District  Court.  Southern  District  of  New  York.  The  Associated 
Press,  Complainant,  against  International  News  Service,  Defend- 
ant. Affidavits  Submitted  In.  Opposition  To  Application  For  A 
Temporary  Injunction." 

Further  affiant  saith  not.  c.  A.  Weli^man. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  A.  D.  1917.. 

Frankun  H.  Farasey,  Notary  Public. 
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State  of  Ohio,     )      , 
County  of  Cuyahoga,)  ' 

Before  me,  Franklin  H.  FarasEy,  a  notary  public  in  and 
for  the  county  and  state  aforesaid,  personally  appeared  Joseph 
Williams,  who,  being  first  duly  sworn,  deposes  and  says: 

I  live  at  230  Savannah  Road,  East  Cleveland,  Ohio.  My  posi- 
tion has  been  that  of  Assistant  City  Editor  of  the  Cleveland 
News,  and  I  have  been  employed  by  the  Cleveland  News  for  the 
past  five  months.  I  occupy  a  chair  at  the  horse  shoe  desk  used 
by  the  city  editor,  the  rewrite  man,  telegraph  editor  and  makeup 
department.  I  have  the  first  chair  at  the  extreme  left  end  of  the 
horse  shoe  desk.  This  is  about  six  feet  from  the  chair  occupied 
by  B.  E.  Cushing  at  the  same  desk.  I  know  of  no  instructions  or 
tradition  or  understanding  that  any  employee  of  the  Cleveland 
News  should  give  International  News  Service  dispatches  to  the 
Associated  Press.  I  have  never  given  International  News  Ser- 
vice dispatches  to  the  Associated  Press.  I  have  never  heard 
B.  E.  Cushing  or  anyone  else  giving  International  News  Service 
dispatches  to  the  Associated  Press.  I  have  read  the  affidavits  of 
Benjamin  F.  Field,  E.  A.  Smiley,  Sam  B.  Anson  and  Carl  Shiman- 
sky,  all  contained  in  document  entitled  "United  States  District 
Court.  Southern  District  of  New  York.  The  Associated  Press, 
Complainant,  against  International  News  Service,  Defendant. 
Affidavits  Submitted  In  Opposition  to  Application  For  a  Tem- 
porary Injunction." 

Further  affiant  saith  not. 

Joseph  Williams. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  19th 
day  of  January,  A.  D.  191 7. 

Franklin  H.  Farasey,  Notary  Public. 
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State  of  New  York,) 
County  of  New  York,)^^* 

Frederick  Roy  Martin,  being  duly  sworn,  deposes  and  says 
that  he  has  read  the  affidavit  of  E.  A.  Smiley  in  this  proceeding 
and  noticed  the  statements  therein  in  reference  to  the  death  of 
Pope  Pius ;  that  The  Associated  Press  did  not  report  the  death  of 
Pope  Pius  while  he  was  still  ill,  nor  did  it  report  it  in  the  after- 
noon of  any  day,  but  reported  it  during  the  night  time  and  not 
until  after  the  death  of  the  Pope. 

Frederick  Roy  Martin. 

Sworn  to  before  me  this  17th  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 


B.  Replying  to  the  Charge  that  Complainant  Obtains  News 
FROM  Defendant's  Employees  Contained  in  Defendant's 
Group  No.  3. 

Replying  to  Affidavits  of  W.   G.   Warnock    (p.    hi)    and 
V.  H.  LooMis  (p.  118). 

State  of  New  York,         ) 
City  and  County  of  New  York.) 

Charles  E.  Kloeber,  being  duly  sworn,  deposes  and  says: 
I  have  been  in  the  service  of  The  Associated  Press  since  1897, 
with  the  exception  of  three  brief  intervals  during  which  I  was 
engaged  in  other  business.  During  my  period  of  service  with  the 
Association  I  have  held  various  important  executive  positions 
having  to  do  with  the  direction  of  the  news  service,  and  since 
July  30,  1912,  I  have  been  Chief  of  the  News  Department  of  that 
organization,  and  as  such  I  am  directly  in  control,  under  the 
General  Manager  and  the  Assistant  General  Manager,  of  the  news 
service  of  The  Associated  Press  throughout  the  world.  I  am 
familiar  with  jtU  the  rules,  instructions,  traditions  and  precedents 
of    this    service,  and  it  is  of  my  personal  knowledge  that  all 
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employes  of  this  service  are  prohibited  from  taking  or  using  as 
Associated  Press  despatches  the  despatches  or  stories  of  other 
news  agencies  or  of  newspapers  not  members  of  The  Associated 
Press.  This  rule  has  been  strictly  enforced  during  the  entire 
period  of  my  service  with  the  organization. 

All  employes  of  the  Associated  Press,  however,  obviously  are 
under  instructions  to  immediately  report  to  their  next  superior 
office  rtmiors  or  hints  of  news  occurrences  in  order  that  they  may 
be  investigated  through  our  own  efforts  and  original  stories  thereon 
prepared  for  the  service  of  The  Associated  Press. 

I  cannot  recall  a  single  instance  in  my  entire  connection  with 
the  service  wherein  a  despatch  has  been  used  by  The  Associated 
Press  reproducing  despatches  carried  by  other  agencies  or  on 
hints  that  such  stories  were  being  carried  by  other  agencies,  with- 
out originally  investigating  and  ascertaining  the  facts  through  our 
own  sources. 

I  have  read  the  affidavits  of  William  G.  Wamock  and  Victor 
H.  Loomis.  In  respect  to  the  sinking  of  the  steamship  Lusitania, 
referred  to  therein,  the  facts  are  as  follows : 

The  first  intimation  of  the  sinking  of  the  Lusitania  was  re- 
ceived in  the  New  York  office  of  The  Associated  Press  on  the 
afternoon  of  May  7,  19 15,  through  the  ticker  service  of  the  Dow- 
Jones  Company,  which  ticker  service  carried  a  report  that  the 
ship  had  been  torpedoed.  This  office  immediately  called  the  New 
York  offices  of  the  Cunard  Steamship  Company  by  telephone  and 
confirmed  the  report.  Thereupon  The  Associated  Press  sent  out 
through  its  service,  at  i:\y  p.  m.  that  day  the  following  despatch: 

Bulletin  EOS. 
"New  York,  May  7. — The  Cunard  Steamship  Company  announced 
today  that  it  had  received  from  its  agents  in  England  an  unconfirmed 
report  that  the  steamship  Lusitania  had  been  torpedoed  off  the  coast  of 
Ireland." 

I  personally  participated  in  the  work  of  getting  this  informa- 
tion in  conjunction  with  Meredith  N.  Stiles  and  George  Naeder, 
of  the  New  York  office  of  The  Associated  Press,  who  are  fully 
cognizant  of  the  facts. 

It  is  believed  that  it  can  be  substantiated  that  it  was  a  Dow- 
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Jones  reporter  who  first  received  news  of  the  sinking  of  the 
Lusitania  from  the  offices  of  the  Cunard  Company. 

There  is  no  message  of  any  sort  in  our  files  from  E.  F.  Wilson, 
or  from  Syracuse,  giving  us  any  inforniation  or  tip  upon  the 
service. 

In  respect  to  the  explosion  in  Solvay,  near  Syracuse,  referred 
to  in  the  affidavit  of  William  G.  Wamock,  the  facts  are  as  fol- 
lows: 

On  May  22,  191 5,  there  was  an  explosion  of  dynamite  while 
being  transported  in  an  automobile  in  Syracuse,  New  York,  result- 
ing in  the  death  of  a  number  of  persons.  The  first  intimation  of 
this  disaster  received  by  The  Associated  Press  was  in  a  message 
from  our  Columbus,  Ohio,  office,  at  2  45  p.  m.  This  message 
was  promptly  relayed  to  our  Syracuse  correspondent,  stating  that 
it  was  reported  that  a  disaster  had  occurred  in  that  city.  At 
2:52  p.  M.  we  received  the  following  bulletin  from  Syracuse: 

"Syracuse,  N.  Y.,  May  22. — Five  persons  are  reported  to  be  killed 
and  25  others  injured  here  this  afternoon  when  a  case  of  dynamite  in 
an  automobile  exploded  shortly  after  2  o'clock  The  explosives  were 
to  be  used  in  dynamiting  Onondaga  Creek." 

"(More)" 

The  only  message  received  from  E.  F.  Wilson,  then  in  Syra- 
cuse on  the  Barnes-Roosevelt  libel  case,  that  appears  in  our  records 
of  that  day  is  as  follows: 

"C.  S.  B. 

"New  York. 
"Can  I  do  anything  on  explosion?    Am  after  Draper. 

(Signed)    "Wilson,  3:28  p.  m." 

To  this  message  the  following  reply  was  sent: 

"Wilson, 

"Syracuse. 
"No  thanks ;  regular  man  should  get  the  night  story. 

(Signed)    "C.  S  B.  3. 

Chari.es  E.  Kloeber. 

Sworn  to  before  me  this  17th  day  of  January,  191 7. 

Edward  U.  Roth,  Notary  Public. 
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City  of  New  York,  |  gg  . 
County  of  New  York,  j 

E.  Frank  Wilson,  being  duly  sworn,  deposes  and  says: 
I  am  an  employe  of  the  Traffic  Department  of  The  Associated 
Press  in  its  New  York  office. 

That  during  the  month  of  May,  191 5,  I  was  in  the  Onondaga 
County  Court  House,  at  Syracuse,  N.  Y.,  representing  The  Asso- 
ciated Press  at  the  time  of  the  trial  of  the  Barnes-Roosevelt  libel 
suit;  that  I  have  read  the  affidavit  of  William  G.  Warnock,  of 
Syracuse,  N.  Y.,  in  this  proceeding,  in  which  he  accuses  me  of 
giving  to  The  Associated  Press  information  on  the  sinking  of  the 
steamship  Lusitania  which  came  over  the  wires  of  the  International 
News  Service  into  the  Onondaga  County  Court  House;  that  I 
deny  each  and  every  statement  of  said  W.  G.  Warnock  in  that 
respect ;  that  I  specifically  deny  the  following  statement  attributed 
to  me  in  the  said  affidavit  of  W.  G.  Warnock,  and  the  whole  of  it : 

"Yes,  I  was  in  the  telegraph  room  at  the  court  house  and  heard 
your  (the  International  News  Service)  flash  and  start  of  the  story, 
but  noticed  that  there  was  nothing  coming  on  our  wire.    I  tipped  them 

(The  Associated  Press)  off  on  it  and  they  seemed  pretty  d glad 

to  get  the  tip" ; 

that  I  neither  heard  from  the  International  News  Service  wire  nor 
from  any  other  wire,  nor  communicated  to  The  Associated  Press 
on  the  date  in  question,  any  news  whatsoever  in  connection  with 
the  sinking  of  the  Lusitania ; 

That  I  have  noted  W.  G.  Warnock's  further  reference  to  the 
explosion  occurring  at  Solvay,  a  suburb  of  Syracuse,  N.  Y. ;  that 
I  did  not  receive  from  the  International  News  Service  or  any 
employe  of  that  service  any  information  in  respect  of  this  explo- 
sion ;  that  it  was  a  matter  of  common  knowledge  in  Syracuse  that 
such  an  explosion  had  occurred,  and  that  the  only  message  respect- 
ing it  that  I  sent  to  The  Associated  Press  was  sent  at  3 :  28  p.  m., 
nearly  two  hours  after  the  explosion  had  occurred,  and  was  in  the 
words  following: 

"C.  S.  B., 
"New  York. 

"Can  I  do  anything  on  explosion? 
"Am  after  Draper, 

(Signed)    Wii,son,  3 :a8  p.  h" 
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That  some  time  before  this  message  was  sent,  The  Associated 
Press  correspondent  in  Syracuse  had  sent  the  news  of  the  explosion 
to  the  New  York  office  of  The  Associated  Press,  which  in  turn 
had  distributed  it  to  its  members  generally;  that  my  only  purpose 
was  to  offer  my  services  to  aid  in  further  reporting  the  matter. 

Deponent  further  says  that  he  has  read  the  affidavit  of  Victor 
H.  Loomis  in  this  proceeding;  that  the  statement  of  the  said 
Loomis  that  on  the  day  in  question  he  used  a  loud  sounder  is  not 
true,  and  that  this  deponent  did  not  and  could  not  hear  any  informa- 
tion passing  over  the  wires  of  the  International  News  Service; 
that  although  the  uniform  practice  of  The  Associated  Press  is 
not  to  permit  its  correspondents  or  operators  receiving  or  sending 
its  news  to  perform  these  functions  in  the  same  room  with  the 
correspondent  or  telegraph  operator  of  any  other  news-agency,  the 
situation  at  Syracuse  was  peculiar  and  unusual;  a  room  in  the 
courthouse  had  been  set  apart  for  the  use  of  the  telegraph  operators 
of  the  telegraph  companies,  of  the  news-agencies,  and  of  some 
newspapers,  and  the  deponent  was  required  to  do  his  work  in  the 
same  room  as  the  representative  of  the  defendant;  that  he  was 
located  at  the  same  table  with  the  Western  Union  operators,  which 
was  between  him  and  a  small  table  situated  about  ten  feet  away 
at  which  the  said  Loomis  sat;  that  while  so  engaged  in  listening 
to  his  own  instrument,  and  with  the  noise  made  by  the  Western 
Union  instruments  also  intervening,  he  could  not  possibly  have 
read  intelligently  the  Morse  characters  upon  the  instrument  operated 
by  the  said  Loomis,  and  that  the  statement  of  the  said  Loomis 
in  his  affidavit  that  on  the  day  in  question  he  used  a  loud  sounder, 
and  the  implication  contained  therein  that  in  consequence  the 
deponent  heard  over  Mr.  Loomis's  wire  the  news  of  the  sinking 
of  the  Lusitania,  is  not  true;  that  this  deponent  says  he  could  not 
hear  any  information  passing  over  the  wires  of  the  International 
News  Service  on  the  day  in  question;  that  he  denies  wholly  and 
absolutely  the  alleged  statement  appearing  on  [in]  the  affidavit  of 
the  said  Loomis  to  the  following  effect: 

"That  Mr.  Wilson,  the  operator  of  The  Associated  Press,  had  said 
to  him^  Warnock,  in  substance  and  effect,  that  it  was  possible  to  get 
the  news  from  the  opposition  wire  (meaning  by  opposition  the  Inter- 
national News  Service  wire)." 
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r 

^V       that  he  did  not  obtain  the  news  of  the  sinking  of  the  Lusitama  or 
^H       any  other  news  at  any  time  from  the  International  News  Service 
^K       wire,  nor  did  he  communicate  any  such  news  to  any  office  of  The 
Associated  Press  or  to  any  of  its  members  or  to  any  one  whom- 
soever. 

E.  Frank  Wilson. 

Sworn  to  and  subscribed  before  me  this  19th  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  York,  \  gg  . 
County  of  New  York,  j 

MeIvVille  E.  Stone,  General  Manager  of  The  Associated 
Press,  being  duly  sworn,  deposes  and  says  that  it  is  intimated  or 
stated  in  some  of  the  affidavits  on  behalf  of  the  defendant  herein, 
that  it  is  customary  for  the  telegraph  operators  of  rival  news- 
agencies  to  obtain  tips  on  dispatches  received  by  the  operators  of 
other  news-agencies  either  by  obtaining  such  information  from 
such  other  operators  or  by  listening  to  the  dispatches  as  received 
over  the  wires,  and  that  in  many  cases  the  instruments  of  such 
opposition  news-agencies  are  in  the  same  room  so  that  it  is  pos- 
sible for  the  expert  operator  receiving  the  news  at  one  instrument 
to  hear  and  read  the  news  which  is  received  over  the  other 
instruments. 

One  instance  only  of  that  kind  has  been  referred  to  in  the 
affidavits,  to  wit:  the  instance  in  which  it  was  claimed  that  the 
news  of  the  sinking  of  the  Lusitania  was  taken  by  the  repre- 
sentative of  The  Associated  Press  as  it  was  received  over  the  wire 
of  the  defendant  which  happened  to  be  in  the  same  room  at  Syra- 
cuse, as  appears  from  the  affidavit  of  E.  Frank  Wilson,  as  filed 
herewith.  That  the  statement  made  in  said  affidavit  in  respect 
to  the  Lusitania  item  has  been  fully  denied  by  the  affidavits  of 
Wilson. 
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The  situation  at  Syracuse  was  a  peculiar  and  unusual  one 
because  during  the  Barnes-Roosevelt  trial  a  single  room  had  been 
set  apart  in  the  courthouse  for  the  use  of  the  various  telegraph 
operators  representing  the  telegraph  companies,  news-agencies  and 
the  newspapers.  The  deponent  further  says  that  such  situation 
was  entirely  unusual ;  that  some  years  ago,  the  complainant  found 
that  the  defendant  and  other  competing  news-agencies  were  in  the 
habit  of  obtaining  the  news  which  was  received  by  the  com- 
plainant's telegraph  operators  in  the  office  of  Associated  Press 
members  through  the  telegraph  operators  of  such  other  news- 
agencies  occupying  the  same  room  or  the  same  building,  and  that 
it  was  practically  impossible  to  prevent  it  if  such  other  operators 
were  permitted  to  occupy  the  same  office  or  the  same  building.  If 
they  were  occupying  the  same  room,  except  telegraphers  could 
read  the  news  as  it  was  received  over  the  instruments  of  The  Asso- 
ciated Press;  if  occupying  other  rooms  in  the  same  buildings,  the 
moment  any  news  of  any  important  event  was  received  over  The 
Associated  Press  wire  it  would  be  likely  to  spread  through  the 
working  force  of  the  newspaper  and  it  was  almost  impossible  to 
prevent  its  reaching  the  ears  of  representatives  of  the  competing 
news-agencies.  In  consequence,  and  in  order  to  prevent  this  prac- 
tice, the  complainant  established  a  rule  some  years  ago  prohibiting 
its  members  from  permitting  the  telegraph  operators  or  repre- 
sentatives of  any  other  news  agencies  to  send  or  receive  news  or 
occupy  any  room  or  office  in  the  building  where  such  newspaper 
was  published,  and  that  that  rule  has  been  rigidly  enforced. 

Mei^viix^  E.  Stonb. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Public. 
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Replying  to  Affidavit  of  H.  E.  Leary  (p.  113). 

State  of  New  York,)       . 
County  of  New  York.} 

Kent  Cooper,  being  duly  sworn,  deposes  and  says : 

I  am  Chief  of  the  Traffic  Department  of  The  Associated  Press 
and  have  been  such,  either  under  that  title  or  the  prior  title  of 
the  same  office,  which  was  Superintendent  of  Traffic,  since  Feb- 
ruary I,  1912 ;  prior  to  that  time  I  was  Traveling  Inspector  of 
The  Associated  Press,  I  entered  the  service  of  The  Associated 
Press  December  i,  19 10,  and  have  been  continuously  in  that 
service  ever  since. 

As  Superintendent  of  Traffic  and  Chief  of  the  Traffic  Depart- 
ment, my  duties  have  included  the  supervision  of  all  telegraph 
operators,  and  I  am  familiar  with  and  directly  responsible  for 
all  the  rules  and  regulations  relating  to  operators. 

I  have  read  the  affidavit  of  Henry  E.  Leary  in  this  proceeding. 
During  such  portion  of  Leary's  service  in  The  Associated  Press 
as  I  was,  as  aforesaid.  Superintendent  of  Traffic  and  Chief  of  the 
Traffic  Department,  he  was  under  my  supervision  and  subject  to 
the  rules  laid  down  by  me. 

I  have  noted  the  statement  of  said  Leary,  to  wit: 

"Affiant  further  states  that  Associated  Press  operators  are  instructed 
verbally  and  by  means  of  printed  rules  and  regulations  that  they  are 
supposed  to  transmit  over  the  A.  P.  wires  to  the  A.  P.  headquarters 
any  and  all  news  which  may  come  into  their  possession,  and  during  all 
the  period  of  his  employment  by  The  Associated  Press  he  never  heard 
that  this  news  was  supposed  to  exclude  news  furnished  by  Interna- 
tional News  Service  or  any  other  news  agency." 

There  is  not  and  never  was,  in  the  said  department,  any  rule, 
printed  or  otherwise,  such  as  Leary  describes  or  intimates.  The 
only  rule  referring  to  the  duties  of  an  operator  in  the  matter  of 
giving  information  on  news  stories  is  that  of  the  General  Manager, 
Mr.  Stone,  appearing  in  the  affidavit  of  Arthur  W.  Copp  in  this 
proceeding,  and  which  refers  only  to  local  news  to  which  we  are 
entitled  from  our  members. 
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It  is  of  course  the  practice  of  Associated  Press  operators, 
when  learning  in  any  legitimate  way  of  a  rumor  of  an  event  or 
happening  anywhere  to  send  to  their  controlling  bureau  points 
the  fact  of  the  rumor. 

Any  charge  that  operators  were  expected  or  permitted  to  obtain 
such  information  or  rumor  by  inducing  any  breach  of  a  contract 
or  confidential  relation  or  to  use  information  which  they  knew  to 
have  been  communicated  under  circumstances  of  such  a  breach,  is 
wholly  untrue,  and  any  operator  discovered  doing  it  would  be 
discharged.  Mr.  Leary  gives  no  incident  when  such  was  done 
and  this  statement  is  made  merely  to  preclude  such  an  inference 
being  drawn  from  his  affidavit.  It  is,  of  course,  possible  that  in 
rare  cases  it  may  have  happened  that  a  correspondent  of  The 
Associated  Press  may  have  heard  of  some  such  rumor  or  report 
from  the  representative  of  some  other  news  agency  and  may  have 
transmitted  the  report  to  the  central  office  of  The  Associated 
Press  without  divulging  that  fact,  but  any  such  instances  would  be 
very  rare,  for  the  reason  that  the  correspondents  and  employes  of 
The  Associated  Press  are  so  situated  that  they  do  not  come  in 
contact  with  the  employes  of  the  other  news  agencies.  No  such 
practice  exists,  and  if  any  instances  have  occurred  they  have  been 
wholly  unauthorized  and  without  the  knowledge  or  approval  of 
the  management  of  The  Associated  Press. 

The  only  use  of  rumors  is  for  the  information  of  our  corre- 
spondents in  the  district  where  the  event  is  reported  to  have  hap- 
pened. Any  story  sent  to  the  members  of  The  Associated  Press 
is  based  solely  upon  news  obtained  by  these  correspondents  from 
original  sources,  and  if  no  such  information  can  be  obtained,  no 
story  is  sent  out.  This  is  the  definite  and  invariable  rule  of  The 
Associated  Press,  and  any  employe  discovered  violating  it  would 
be  dismissed  from  the  service.  Such  correspondents  and  repre- 
sentatives have  not  been  authorized  to  use  the  news  despatches, 
either  in  whole  or  in  part,  before  or  after  publication,  of  any 
rival  or  competing  news-gathering  association,  or  of  any  news- 
paper noi  represented  by  membership  in  The  Associated  Press, 
and  so  far  as  I  know,  The  Associated  Press  has  not  done  so. 
When  any  rumor  or  current  report  is  received,  The  Associated 
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Press  investigates  the  subject  through  its  own  independent  sources, 
and  any  despatches  it  sends  out  are  based  upon  its  own  investiga- 
tion and  the  product  of  its  own  enterprise  and  expense. 

Kent  Cooper. 

Sworn  to  before  me  this  22nd  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


Replying  to  the  Affidavit  of  K.  R.  Cochran  (p.  115)  and 
C.  E.  Cox  (p.  120). 

State  of  New  YoRK.Kg  . 
County  of  New  York,) 

Arthur  W.  Copp,  being  duly  sworn,  deposes  and  says:  I  am 
and  have  been  for  twenty-two  years  last  past  in  the  service  of 
news-gathering  organizations  and  have  been  an  employee  of  The 
Associated  Press  since  its  organization.  I  have  been  engaged  as 
a  telegraph  operator,  as  a  news  correspondent,  as  a  news  editor 
and  as  Superintendent  of  division  for  the  said  organization,  and 
I  am  familiar  with  all  the  methods  employed  by  The  Associated 
Press  in  the  gathering  and  handling  of  news. 

From  September,  191 1,  to  January,  1916,  I  was  Superintendent 
of  the  Western  Division  of  The  Associated  Press,  with  headquar- 
ters in  San  Francisco,  California. 

I  have  read  the  affidavits  of  Kent  R.  Cochran  and  Carlyle  E. 
Cox  in  this  proceeding.  At  all  times  mentioned  in  the  said  affi- 
davits I  was  Superintendent  of  the  Western  Division  of  The  As- 
sociated Press. 

I  have  noted  the  statement  in  the  affidavit  of  Carlyle  E.  Cox 
that  Mr.  Stone,  General  Manager  of  The  Associated  Press,  had 
sent  a  notice  or  bulletin  to  the  operators  of  The  Associated  Press. 
To  make  clear  the  content  and  purposes  of  that  order  I  quote  it 
here  in  full : 

"General  Order  No.  353. 
"New  York,  Aug.   18   [1913]. — Operators  who  copy  the  report  in 

newspaper  offices  at  non-bureau  points  should  be  alert  to  see  that  The 

263 


Associated  Press  vs.  International  News  Service. 


Complainant's  Replying  Affidavits — '("Clean  Hands")  Arthur  W.  Copp. 

Associated  Press  is  protected  promptly  when  big  news  events  occur  in 
their  cities.  They  should  immediately  call  to  the  attention  of  editors 
the  necessity  of  a  bulletin,  and  if  a  bulletin  is  not  quickly  offered, 
should  themselves  send  a  message  of  information  to  their  controlling 
bureau. 

"Bureau  points  will  make  note  of  such  assistance  on  the  part  of 
operators  and  it  will  be  recognized  in  the  record  of  their  service. 

Melville  E.  Stone, 
General  Manager." 

If  Mr.  Cox  intended  to  intimate  that  such  an  order  instructed 
or  permitted  the  inducing  of  any  breach  of  a  confidential  relation 
in  respect  to  the  news  of  a  competing  news  service,  I  wish  to  say 
that  the  above  order  was  not  intended  to  refer  nor  can  it  con- 
ceivably be  construed  as  referring  to  any  such  practice.  As  a 
matter  of  fact,  as  the  content  of  the  order  clearly  shows,  it  did 
not  refer  to  news  originating  outside  of  the  several  cities  where 
such  operators  are  located;  it  only  referred  to  local  news  which 
the  members  of  The  Associated  Press  in  whose  offices  these  non- 
bureau  operators  were  situated  are  required  to  furnish  to  The 
Associated  Press.  I  wish  to  further  say  that  Mr.  Cochran  was 
not  an  employee  either  of  the  International  News  Service  or  of 
any  subscriber  thereto,  but  was  an  employee  of  the  Western  Union 
Telegraph  Company. 

I  have  noted  the  intimation  in  the  affidavits  of  Mr.  Cox  and 
Mr.  Cochran  that  it  was  the  practice  of  The  Associated  Press  to 
rewrite  stories  to  be  sent  to  the  members  of  The  Associated 
Press  based  upon  the  strength  of  tips  received  from  operators. 
My  duties  as  Superintendent  were  chiefly  concerned  with  the  super- 
vision of  the  news  report  of  each  day.  I  deny  positively  that 
any  such  practice  was  employed  by  the  editors  of  The  Associated 
Press. 

Any  report  of  an  event  or  happening  sent  out  by  either  Cox 
or  Muggeridge  was  addressed  to  the  bureau  at  San  Francisco. 
If  the  ^ews  Editor  at  San  Francisco  considered  the  information 
of  real  value,  he  would  then  send  a  message  to  The  Associated 
Press  correspondent  in  the  district  where  the  event  was  reported 
to  have  happened.     Upon  receipt  of  such  message,  such  corre- 
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spondent  would  independently  investigate  the  story  from  original 
sources,  and  any  story  sent  to  the  members  of  The  Associated 
Press  would  be  based  solely  upon  the  strength  of  such  investiga- 
tion and  gathered  from  original  sources. 

I  wish  further  to  say  that  I  personally  more  than  once,  while 
Superintendent  of  Western  Division  of  The  Associated  Press  at 
San  Francisco,  gave  explicit  instruction  to  employees  connected 
with  that  office  never  in  any  circumstance  to  distribute  either 
locally  or  otherwise  stories  not  based  upon  the  sole  strength  of 
independent  investigation  from  original  sources  made  by  Asso- 
ciated Press  reporters. 

Arthur  W.  Copp. 

Subscribed  and  sworn  to  before  me  this  22nd  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  YoRK,|gg  . 
County  of  New  York,^ 

Jesse  Crosswy,  being  duly  sworn,  deposes  and  says:  I  am 
Division  Traffic  Chief  of  the  Eastern  Division  of  The  Associated 
Press  and  have  read  the  affidavits  of  Kent  R.  Cochran  and 
Carlyle  E.  Cox  in  this  proceeding.  At  all  times  mentioned  in 
these  affidavits  I  was  Chief  Operator  in  the  San  Francisco  office 
of  The  Associated  Press  and  had  immediate  supervision  of  Mr. 
Cox  and  Mr.  Muggeridge,  mentioned  in  the  aforesaid  affidavits. 

The  only  orders  or  instructions  coming  to  either  Mr.  Cox  or 
Mr.  Muggeridge  would  have  come  through  me.  At  no  time  were 
Mr.  Cox  or  Mr.  Muggeridge  or  any  other  operator  in  my  division 
instructed,  expected  or  permitted  to  induce  any  employees  of  a 
competing  news  service  to  any  breach  of  the  confidential  rela- 
tion which  existed  between  them  and  their  employers  in  respect 
to  the  news  of  such  service. 

I  have  noted  the  statement  in  Mr.  Cochran's  affidavit,  to  wit: 

"In  some  of  the  instances  referred  to  in  this  affidavit,  the  matter 
sent  out  by  Cox  and  Muggeridge  to  The  Associated  Press,  was  more 
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than  a  tip,  as  defined  above,  and  was  such  an  extended  report  of  the 
matter  that  The  Associated  Press  could  write  the  story  and  send  it 
out  over  their  wires  from  the  tip  itself,  and  without  making  any  inde- 
pendent inquiry  or  ascertaining  any  additional  facts." 

All  reports  sent  by  either  Mr.  Cox  or  Mr.  Muggeridge  while 
employed  in  the  office  of  the  San  Francisco  Call  &  Post  were 
sent  to  the  San  Francisco  office  where  I  was  the  Chief  Operator. 
Mr.  Cochran's  statement  that  tips  sent  by  Mr.  Cox  or  Mr.  Mug- 
geridge would  be  acted  upon  from  the  office  in  Chicago  is  not  true. 
The  fact  is  that  all  reports  sent  out  by  operators  in  the  Western 
Division  would  be  acted  upon  solely  by  the  San  Francisco  office, 
where  I  was  Chief  Operator. 

Owing  to  my  intimate  connection  with  the  news  report  pass- 
ing through  the  San  Francisco  office,  I  know  that  stories  were 
never  sent  to  The  Associated  Press  members  based  in  whole  or 
in  part  upon  information  originating  in  the  International  News 
Service,  either  before  or  after  publication. 

Jesse  Crosswy. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1917. 

Wm.  H.  Bruder,  Notary  Pubhc. 


C.  Replying  to  the  Charge  that  Complainant  Re-writes 
Defendant's  News  from  Newspapers  Contained  in  De- 
fendant's Group  No.  4. 

.  Replying  to  Affidavit  of  E.  R.  Sartwell. 

State  op  New  YoRK,)gg  . 
County  of  New  York,) 

Jackson  S.  Elliott,  being  duly  sworn,  deposes  and  says:  I 
am  in  charge  of  The  Associated  Press  service  in  Washington, 
District  of  Columbia;  I  entered  the  service  of  The  Associated 
Press  in  Washington  on  November  i,   1903,  serving  in  various 
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capacities  until  September  i,  19 12,  when  I  became  Superintendent 
of  the  Eastern  Division  with  offices  in  New  York.  In  June,  191 5. 
I  returned  to  Washington  as  Chief  of  that  bureau,  which  position 
I  now  occupy  in  addition  to  being  Superintendent  of  the  Eastern 
Division. 

I  have  read  the  affidavit  of  Edward  R.  Sartwell  in  this  proceed- 
ing; I  employed  Mr.  Sartwell  in  May,  1912.  During  all  the  time 
of  Mr.  Sartwell's  employment,  he  was  a  reporter  and  never  had 
personally  to  do  with  the  sending  or  editing  of  news  dispatches. 

I  have  noted  the  statement  in  Mr.  Sartwell's  affidavit,  to  wit : 

"Very  frequently,  these  tips  sent  out  were  sufficiently  complete  as 
to  the  nature  and  character  of  the  story  and  its  point  of  origin  to 
enable  the  central  office  of  the  Association  to  whom  the  tip  was  sent  to 
rewrite  the  information,  and  then  send  it  out  over  its  own  wires  to  its 
own  customers,  as  its  own  bulletin,  without  making  an  independent 
investigation." 

I  deny  positively  that  at  any  time,  either  in  the  Washington 
office  or  in  the  New  York  office  {i.  e.,  the  "central  office"  which  is 
referred  to  by  Mr.  Sartwell),  both  of  which  are  now  in  the  division 
of  which  I  am  Superintendent,  have  stories  been  written  either  in 
whole  or  in  part  upon  the  strength  of  tips  taken  from  the  Inter- 
national News  Service  either  before  or  after  publication.  All 
dispatches  sent  over  The  Associated  Press  wires  have  been  based 
solely  upon  the  strength  of  independent  investigation  and  gathered 
from  original  sources. 

It  is  the  definite,  invariable  and  well  understood  policy  of  The 
Associated  Press  to  base  no  stories  upon  tips  received  from  oppo- 
sition services.  This  regulation  prevents  even  the  sending  to  our 
members  of  the  mere  statement  of  the  event  as  it  appeared  in  the 
tip.  I  have  communicated  this  regulation  to  every  man  that  I  have 
employed,  and,  although  I  cannot  at  this  time  remember  distinctly 
the  circumstances  of  such  communication  to  Mr.  Sartwell,  the 
above  policy  must  have  been  followed  in  his  case. 

More  tips  of  news  appearing  in  opposition  services  come  to 
the  Washington  office  of  The  Associated  Press  than  to  any  other 
office  in  the  country.  It  is  the  invariable  practice  to  my  personal 
knowledge  for  the  editors  in  charge,  who  prepare  the  stories  based 
upon  the  news  referred  to  in  such  tips,  to  base  such  stories  upon 
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the  sole  strength  of  information  gathered  from  original  sources  in 
the  City  of  Washington  by  the  reporters  of  The  Associated  Press. 
If  they  are  unable  to  obtain  such  information  from  such  orig- 
inal sources,  it  is  the  invariable  practice  to  send  out  no  story  at  all, 
and  this  is  true  to  my  personal  knowledge. 

I  have  noted  the  further  statement  in  the  affidavit  of  Mr.  Sart- 
well,  to  wit: 

"While  I  was  in  the  Washington  Bureau  of  The  Associated  Press, 
it  was  the  custom  of  the  employees  of  that  bureau  to  obtain,  as  soon  as 
they  were  printed,  the  various  newspapers  published  and  circulated  in 
the  City  of  Washington,  among  others,  the  Washington  Herald,  a 
newspaper  which  at  that  time  was  a  subscriber  to  the  news  service  of 
the  International  News  Service,  or  its  predecessor,  the  National  News 
Association ;  and  the  Washington  Times,  which  was  a  subscriber  to 
the  news  service  of  the  United  Press 

"Both  these  papers  were  carefully  read  by  the  staflf  and  such  items 
of  news  taken  therefrom,  although  not  originating  with  The  Associated 
Press,  and  were  rewritten,  and  sent  out  to  the  members  of  The  Asso- 
ciated Press,  whenever  the  stories  were  of  sufficient  importance,  in  the 
judgment  of  the  employees  of  the  Washington  Bureau  of  The  Asso- 
ciated Press,  to  warrant  their  being  sent  out." 

In  connection  with  this  statement,  it  is  natural,  as  a  matter  of 
routine,  that  the  editors  of  The  Associated  Press  would  obtain 
as  soon  as  they  were  printed  all  the  various  newspapers  published 
or  circulated  in  the  City  of  Washington,  but  I  deny  positively,  on 
the  strength  of  my  intimate  connection  with,  and  knowledge  of, 
the  Washington  Bureau  that  any  stories  originating  in  the  Inter- 
national News  Service,  or  appearing  in  the  Washington  Herald 
or  the  Washington  Times,  were  ever  rewritten  and  sent  out  to 
the  members  of  The  Associated  Press. 

As  above  stated,  I  employed  Mr.  Sartwell  and  I  also  appointed 
L.  C.  Pxobert,  as  manager  of  the  news  desks,  to  whom  Sartwell 
was  immediately  responsible  during  the  entire  term  of  his  employ- 
ment. I  informed  every  man  whom  I  employed  that  it  was  a 
definite  and  invariable  regulation  of  The  Associated  Press  that  at 
no  time  should  any  story  appearing  in  opposition  news  services  be 
rewritten.  .  Jackson  S.  EivLiott. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1917-  Wm.  H.  Bruder,  Notary  Public. 
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G.  G.  Marshall. 


Replying  to  Affidavits  of  W.  M.  Baskervill   (p.   126)    and 
J.  M.  Fletcher  (p.  133). 

State  of   New   York,  |gg  . 
County   of   New   York,  ] 

Paul  Cowles,  being  duly  sworn,  deposes  and  says  that  he  is 
Superintendent  of  the  Central  Division  of  The  Associated  Press. 

That  from  the  years  1909  until  1912  he  was  Superintendent  of 
The  Associated  Press  for  the  Southern  Division,  and  as  such  was 
stationed  at  Atlanta,  in  the  State  of  Georgia. 

That  he  has  read  the  affidavit  of  William  M.  Baskervill  in  this 
proceeding.  That  he  knows  the  said  Baskervill,  and  that  the  said 
Baskervill  was  employed  by  him  in  the  Atlanta  office  of  The  Asso- 
ciated Press.  That  during  this  period,  the  general  instructions  of 
the  employees  in  the  said  Atlanta  office  of  The  Associated  Press 
forbade  their  taking  any  news  from  the  Atlanta  Georgian,  and 
incorporating  it  in  the  news  service  of  The  Associated  Press,  and, 
to  the  best  of  his  knowledge  and  belief  the  said  Baskervill  never 
violated  this  rule,  and  if  he  did,  it  was  in  direct  contravention  of 
the  general  instructions  given  to  him. 

Paul  CowlES. 

Sworn  to  before  me  this  i8th  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 


State  of  New  York,  , 

''SS. 


::l^ 


County  of   New   York, 

C.  G.  Marshall,  being  duly  sworn,  deposes  and  says:  that  I 
am  news  editor  of  the  Southern  Division  of  The  Associated  Press 
under  Superintendent  Arthur  W.  Copp,  with  headquarters  at 
Washington,  D.  C.  I  have  read  the  affidavit  of  William  M,  Basker- 
vill in  this  proceeding.  During  all  the  time  oif  his  employ- 
ment with  The  Associated  Press  he  was  under  my  direct  super- 
vision, while  I  was  news  editor  of  The  Associated  Press  with 
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office  in  Atlanta,  Georgia,  until  the  time  when  he  succeeded  me 
as  such  news  editor  in  1913.    I  have  noted  his  statement,  to  wit: 

"It  has  been,  to  my  knowledge,  the  universal  custom  among  news- 
paper men  and  among  news  services,  to  utilize  the  facts  which  are  set 
forth  in  any  published  story,  to  rewrite  that  story,  if  they  see  fit,  and 
to  send  it  to  whom,  and  as  they  see  fit." 

I  deny  it  is  the  custom  or  practice  of  The  Associated  Press 
to  utilize  the  facts  which  are  set  forth  in  a  published  story 
originating  in  opposition  news  services  to  re-write  that  story  and 
send  it  out  to  the  members  of  The  Associated  Press. 

Employees  of  The  Associated  Press  are  specifically  instructed 
never  to  do  so  in  a  single  instance.  During  the  early  part  of  Mr. 
Baskervill's  connection  with  The  Associated  Press  I  had  a  great 
deal  to  do  with  his  training  in  the  rules  and  methods  of  The 
Associated  Press  and  to  my  personal  knowledge  he  became 
familiar  with  this  rule.  I  watched  Mr.  Baskervill's  work  very 
carefully  and  so  far  as  I  know  he  never  violated  this  rule. 

C.  G.  Marshall. 

Sworn  to  before  me  this  20th  day  of  January,  1917. 

Wm.  H.  Bruder,  Notary  Public. 


Replying  to  Affidavit  of  William  Schwinger  (p.  130). 

State     of     Illinois,)  gg  . 
County   of    Sangamon,3 

I,  Henry  L.  Rennick,  being  duly  sworn,  do  make  affidavit 
as  follows: 

From  August  20,  1916,  until  September  20,  1916,  or  there- 
abouts, I  was  employed  as  night  city  editor  in  the  office  at  Chicago 
of  the  Associated  Press,  engaged  in  the  writing  of  news  for 
transmission  of  the  wires  of  the  Associated  Press. 

That  during  that  time  I  acted  under  the  explicit  instructions 
of  the  night  news  editor,  B.  G.  Wyrick,  and  the  only  morning 
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news  editor,  E.  L.  Powell,  both  of  whom  had  instructed  me  that 
no  news  matter  was  to  be  rewritten  from  the  Chicago  Examiner 
without  verification  from  other  sources,  in  which  event  the  news 
was  to  be  handled  by  me  as  secured  from  the  other  sources. 

That  during  this  period  of  time  when  I  was  employed  in  said 
position  I  obeyed  those  orders  strictly. 

Henry  L.  Rennick. 

Subscribed  and  sworn  to  before  me  this  nineteenth  day  of 
January,  nineteen  hundred  and  seventeen. 

L.  E.  Lawle;y,  Notary  Public. 


Replying  to  Affidavit  of  Fred  Harvey  (p.  132). 

State  of  New  YoRK,]gg  . 
County  of  New  York,  f 

Harold  Martin,  being  duly  sworn,  deposes  and  says  that  he 
is  the  Acting  Superintendent  of  the  Eastern  Division  of  The  Asso- 
ciated Press,  with  offices  at  New  York  City;  that  he  resides  at 
Forest  Hills,  Long  Island;  that  he  has  been  Acting  Superin- 
tendent of  the  Eastern  Division  for  about  two  years  and  that 
prior  thereto  he  was  News  Editor  of  the  Eastern  Division  for 
about  five  years;  that  he  has  been  in  the  employ  of  The  Asso- 
ciated Press  ever  since  1898;  that  during  all  of  this  time  he  has 
been  familiar  with  the  practice  of  The  Associated  Press  with 
reference  to  the  matters  stated  in  the  affidavit  of  Fred  Harvey, 
verified  January  12,  19 17,  excepting  that  for  about  six  or  eight 
years  during  his  employment  all  prior  to  1906  he  was  in  the 
Foreign  Service  and  was  not  directly  cognizant  of  the  said  mat- 
ters. 

During  the  period  referred  to  in  the  said  affidavit  of  the  said 
Fred  Harvey  one  Mr.  Thompson  was  Superintendent  of  the 
local  office  of  The  Associated  Press  and  I  was  News  Editor  at 
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the  said  office  and  the  matters  referred  to  in  the  said  affidavit 
were  directly  under  my  jurisdiction. 

During  all  of  the  said  time,  with  the  exception  of  the  afore- 
said period  when  I  was  in  the  foreign  service  (and  during  which 
as  aforesaid  I  was  not  directly  cognizant  of  said  matter),  it  was 
the  rule  and  custom  of  The  Associated  Press  to  my  own  per- 
sonal knowledge  that  no  matters  published  in  any  non-Associated 
Press  papers  should  be  re-written  for  publication  in  The  Asso- 
ciated Press  service. 

If  the  said  Harvey  did  indulge  in  the  practice  which  he  states 
in  the  said  affidavit,  it  was  contrary  to  the  established  instruc- 
tions and  practice  of  The  Associated  Press  and  contrary  to  his 
duty  as  an  employe  thereof  and  without  my  knowledge  or  con- 
sent and,  owing  to  the  position  I  held  at  the  time  he  refers  to 
and  the  scope  of  my  duties  in  that  position,  it  would  have  been 
impossible  for  him  to  have  engaged  in  such  practices  by  any 
authority  of  the  Association. 

Furthermore,  it  is  not  true,  as  the  said  Harvey  alleges,  that 
the  original  "copy"  of  any  stories  transmitted  over  the  wires  of 
the  Association  were  filed  with  the  Superintendent  of  the  local 
office,  and  the  routine  of  the  office  has  never  included  such  filing 
with  such  Superintendent,  but  the  said  original  copy  has  been  and 
is  placed  in  the  general  record  filing  room  in  filing  cabinets  under 
its  respective  dates  for  office  reference.  Further,  under  the  routine 
of  the  filing  system  of  the  office  as  it  in  fact  existed  and  exists  such 
copy  would  not  come  to  the  cognizance  of  the  said  Superintendent 
through  any  such  transmittal  as  the  said  Harvey  alleges;  but,  as 
aforesaid,  no  such  "copy"  could  have  existed  consistently  with  the 
custom,  practice  and  regulations  of  the  Association  or  by  au- 
thority of  its  officers.  The  only  copy  received  by  the  Superin- 
tendent, as  a  matter  of  routine  office  regulation,  was  at  the  time 
referred  to  by  the  said  Harvey  and  always  has  been  during  my 
experience,  mafter  received  by  The  Associated  Press  over  its 
wires  from  points  outside  of  New  York  City;  it  never  included 
the  "sent"  report  from  New  York  City,  in  which  category  the 
filing  referred  to  by  said  Harvey  would  fall. 
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I  have  from  time  to  time  explained  to  employees  that  they 
should  under  no  circumstances  take  for  rewriting  or  republication 
any  story  of  foreign  or  domestic  origin  from  papers  not  members 
of  The  Associated  Press  or  from  papers  conducting  a  news  serv- 
ice of  their  own. 

The  record  of  The  Associated  Press  relative  to  the  service  of 
the  said  Harvey  in  its  employ  is  as  follows : 

Entered  service  of  The  Associated  Press  May  ii,  1909. 

Night  local  reporter,  New  York,  May  11,  to  November  27, 
1909. 

♦Havana  and  Pony  Editor,  New  York,  November  28,  1909, 
to  December  18,  1909. 

Night  Local  Reporter,  New  York,  December  19,  1909,  to 
January  15,  1910. 

*Havana  and  Pony  Editor,  New  York,  January  16,  1910,  to 
April  9,  1910. 

He  left  the  service  April  9,  1910. 

The  aforesaid  Thompson  is  not  in  this  country,  and  as  the 
deponent  believes,  has  not  been  for  over  a  month,  but  is  and  has 
been  in  England. 

HaroIvD  Martin. 

Subscribed  and  sworn  to  before  me  this  22nd  day  of  January, 
1917. 

Edward  U.  Roth,  Notary  Public. 


(*t.  e.    Editor  in  charge  of  a  condensed  news  service  transmitted  by 
telephone  or  over  the  commercial  wires.) 
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Replying  to  Affidavits  of  H.  V.  Hogan  (p.  134)  and  L.  E. 
Thrush  (p.  135). 

Statf  of  New  York,  |gg  . 
County  of  New  York,  J 

Paul  CowlFS,  being  duly  sworn,  deposes  and  says  that  he  is 
Superintendent  of  the  Central  Division  of  The  Associated  Press, 
with  headquarters  at  Chicago. 

That  he  has  read  the  affidavit  of  Homer  V.  Hogan  in  this  pro- 
ceeding; that  the  said  Hogan  was  employed  in  the  Chicago  office 
of  The  Associated  Press  in  191 2,  as  telephone  reader  of  the  abbre- 
viated night  service  of  The  Associated  Press  to  certain  newspa- 
pers, and  as  such  telephone  reader  had  no  opportunity  whatever  to 
prepare  dispatches  for  The  Associated  Press,  but  his  sole  duty 
was  to  read  dispatches  furnished  him  by  other  employees. 

Paul  Cowlfs. 

Sworn  to  before  me  this  i8th  day  of  January,  1917. 

Edward  U.  Roth,  Notary  Public. 

State  of  New  York,  |gg  . 
County  of  New  York,  \    " 

Paul  CowlES,  being  duly  sworn,  deposes  and  says  that  he  is 
Superintendent  of  the  Central  Division  of  The  Associated  Press, 
with  headquarters  in  Chicago;  that  he  has  read  the  affidavit  of 
Lloyd  E.  Thrush  in  this  proceeding  relating  to  a  practice  of  said 
Thrush  as  an  employe  of  The  Associated  Press  of  rewriting  news 
items  appearing  in  the  Chicago  American  and  the  Chicago  Exam- 
iner, which  are  not  represented  in  The  Associated  Press,  said  news 
items  being  rewritten  for  the  use  of  The  Associated  Press  service ; 
that  all  matters  pertaining  to  the  handling  of  news  in  the  said 
Central  Division  were  under  the  supervision  of  and  sub- 
ject to  the  instructions  given  by  the  deponent ;  that  any  such  prac- 
tice, if  engaged  in  by  Mr.  Thrush,  was  in  direct  violation  of  the 
whole  policy  of  The  Associated  Press  and  in  violation  of  the  gen- 
eral instructions  given  to  employes  of  The  Associated  Press  in  the 
said  Central  Division ;  that  the  only  authorized  use  of  news  items 
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appearing  in  newspapers  not  represented  by  membership  in  The 
Associated  Press  was  for  the  sole  and  only  purpose  of  obtaining 
bare  information  that  a  certain  event  was  said  to  have  happened, 
whereupon  the   representatives  of  The  Associated   Press   would 
undertake  an  independent  investigation  of  the  facts  and  write  the 
story  solely  upon  the  strength  of  this  independent  investigation; 
and  that  under  the   instructions  given   to  employes  neither  the 
details  of  a  happening  nor  the  bare  statement  of  the  fact  as  appear- 
ing in  the  Chicago  American  and  the  Chicago  Examiner  could  be 
incorporated  in  the  despatches  of  The  Associated  Press  news  serv- 
ice, and  that  under  such  instructions  despatches  in  reference  to 
such  happening  appearing  in  The  Associated  Press  news  service 
could  be  based  solely  upon  the  strength  of  independent  investiga- 
tion ;  that  Mr.  Thrush  was  employed  in  the  Chicago  office  as  a 
temporary  employe,  and  that  during  the  course  of  such  employment 
there  was  a  period  of  less  than  a  month  during  which  his  duties 
were  such  that  he  could  have  engaged  in  the  practices  to  which 
he  refers  in  his  affidavit;  that  if  Mr.  Thrush,  because  of  his  brief 
connection  with  The  Associated  Press,  either  misunderstood  its 
policy  and  instructions  or  wilfully  violated  them,  such  news  items 
as  he  claims  to  have  re-written  for  other  papers  were  submitted  to 
and  passed  under  the  supervision  of  regular  employes   of  The 
Associated  Press ;  that  deponent  has  had  an  examination  made 
in  the  last  twenty-four  hours  of  all  stories  written  by  Thrush,  all 
of  which  stories  are  now  on  file  in  the  Chicago  office  of  The  Asso- 
ciated Press;  that  such  examination,  as  reported  by  H.  W.  Blake- 
slee,  News  Editor  of  the  Central  Division  of  The  Associated  Press, 
discloses  the  fact  that  in  all  cases  the  stories  appearing  in  the 
Chicago  American  and  the  Chicago  Examiner  were  used  for  the 
sole  purpose  of  obtaining  the  bare  information  that  such  and  such 
an  event  had  occurred,  and  that  all  stories  sent  out  over  the  wires 
of  The  Associated  Press  were  based  solely  upon  the  strength  of 
independent  investigation  by  The  Associated  Press. 

Paul  Cowles. 

Subscribed  and  sworn  to  before  men  this  19th  day  of  January, 
1917-  Edward  U.  Roth,  Notary  Public. 
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State  of  IivUnoisJ      . 
County  of  Cook,  ) 

Basil  G.  Wyrick,  being  first  duly  sworn,  on  oath  says  that 
he  is  the  night  news  editor  for  the  central  division  of  the  Asso- 
ciated Press  in  the  Chicago  office;  that  he  has  charge  of  the 
news  service  for  the  Associated  Press  at  night  in  the  Central 
Division,  including  the  outgoing  news  from  Chicago.  Affiant 
states  that  he  instructed  all  the  employees  of  the  Associated  Press 
who  prepared  news  items  or  news  dispatches  originating  in 
Chicago  not  to  take  any  news  items  or  news  dispatches  from 
either  the  Chicago  Examiner  or  the  Chicago  American,  and  fur- 
ther that  his  instructions  were  that  when  such  items  were  found 
in  either  of  said  papers  where  the  same  were  purchased  from 
the  news  stands  on  the  streets  that  any  such  news  items  or  dis- 
patches were  to  be  verified  from  other  sources  before  being  used 
by  the  Associated  Press  and  were  to  be  prepared  in  accordance 
with  information  obtained  from  other  sources. 

Affiant  further  states  that  one  Lloyd  E.  Thrush,  who  was  for- 
merly in  the  employ  of  the  Chicago  office  of  the  Associated  Press, 
and  whose  work  included  the  preparation  of  news  items  originat- 
ing in  Chicago  and  vicinity,  and  who  is  now,  as  affiant  is  informed 
and  believes,  in  the  employ  of  the  Chicago  Examiner,  upon  assum- 
ing his  duties  with  the  Associated  Press  under  the  direction  of 
affiant,  was  specifically  and  repeatedly  instructed  not  to  take 
any  news  or  items  of  news  from  the  various  editions  of  the 
Chicago  American  or  Chicago  Examiner,  and  that  any  informa- 
tion obtained  in  the  first  instance  from  either  of  said  sources 
was  not  to  be  used  until  such  news  should  be  obtained  from 
other  sources,  and  in  such  case  the  same  should  be  prepared 
in  accordance  with  the  information  so  obtained  from  such  other 
sources. 

Basil  G.  Wyrick. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  January, 
A.  D.  1917. 

Edwin  L.  Johnson,  Notary  Public. 
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The  Associated  Press, 

Complainant, 

against 

Internationai,  News  Service, 

Defendant. 


In  Equity 
No.  E  14-59. 


This  is  a  motion  for  a  temporary  injunction  pendente  lite  to 
restrain  the  defendant  from  appropriating  the  news  gathered  by 
the  complainant  at  great  cost  for  the  use  of  its  members,  and 
selling  and  transmitting  the  same  to  the  clients  and  customers  of 
the  defendant. 

The  facts  upon  which  the  application  is  based,  as  alleged  in 
the  bill  of  complaint  and  supported  by  the  affidavits,  are  briefly 
as  follows : 

The  complainant  is  a  co-operative  association,  organized  in 
1900  under  the  Membership  Corporations  Law  of  the  State  of 
New  York,  for  the  purpose  of  gathering  from  sources  all  over 
the  world,  by  means  of  its  own  instrumentalities,  by  exchange 
with  its  members,  and  by  other  appropriate  means,  any  and  all 
kinds  of  information,  news  and  intelligence,  telegraphic  or  other- 
wise, for  the  use  and  benefit  of  its  members,  and  distributing  the 
same  among  its  members  for  publication  in  the  newspapers  owned 
or  represented  by  them.  It  has  its  own  representatives  in  every 
important  capital  and  city  in  the  world.  It  has  reciprocal  arrange- 
ments with  important  news  agencies  abroad  for  the  interchange 
of  news.  It  has  about  nine  hundred  and  fifty  members,  each 
owning  or  representing  a  daily  newspaper  in  the  United  States. 
Each  of  these  members,  as  required  by  charter  and  the  by-laws, 
gathers  the  local  news  of  his  district  and  supplies  it  to  the  com- 
plainant, and  is  not  allowed  to  supply  that  news  to  any  one  else. 
All  news  thus  collected  by  the  complainant  is  promptly  transmitted 
by  wire  or  telephone  or  other  appropriate  means  to  its  members 
for  publication  in  their  newspapers.    The  complainant  is  thus  able 
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to  assure  to  its  members  the  prompt  collection  and  transmission 
of  the  news  of  any  event  of  importance  which  may  occur  through- 
out the  world. 

The  complainant  thus  is  relieved  from  the  great  cost  of  col- 
lecting the  local  news,  which  it  thus  obtains  from  its  members, 
and  such  foreign  news  as  it  obtains  by  interchange  with  foreign 
news  agencies,  apart  from  that  received  from  its  own  corre- 
spondents abroad.  The  direct  expense,  however,  of  transmitting 
the  news  thus  received  to  its  own  members,  and  of  gathering  and 
transmitting  the  news  which  it  obtains  through  its  own  agents, 
other  than  members,  is  very  great,  and  amounted  during  the  year 
191 5  to  about  $3,500,000.  The  cost  of  obtaining  and  transmitting 
such  news  is  equitably  divided  amongst  the  members  in  accord- 
ance with  the  provisions  of  the  by-laws. 

The  complainant  has  no  stock,  pays  no  dividends  and  makes 
no  profits. 

The  service  of  the  complainant  is  of  great  financial  and  busi- 
ness importance  to  its  members,  for  the  reason  that  no  modern 
newspaper  can  be  successfully  conducted  without  such  world- 
wide service  of  news,  and  that  no  member  alone  could  provide 
the  machinery  or  afford  the  cost  of  obtaining  such  news  inde- 
pendently. It  must  obtain  it,  if  at  all,  through  some  such  co- 
operative organization  as  this,  or  else  by  purchase  from  one  of 
the  profit  making  news  agencies,  of  which  there  are  several  such 
as  the  defendant  and  the  United  Press.  If  such  a  co-operative 
organization  is  efficiently  administered,  and  protected  in  its  rights, 
obviously  its  services  to  its  members  must  be  cheaper  than  that 
of  any  profit  making  news  agency,  because  of  its  large  member- 
ship, which  not  only  divide  the  burden  but  also  supply  it  without 
substantial  cost  with  local  news,  and  also  because  it  makes  no 
profit.  It  is  important  that  the  complainant  shall  have  as  large 
a  membefship  as  possible,  for  it  thus  obtains  the  news  gathered 
by  such  members,  and  as  the  cost  is  divided  amongst  all  the  mem- 
bers, the  larger  the  membership  the  less  will  be  the  individual 
cost. 

Competition  exists  between  the  members  of  the  complainant 
and  rival  newspapers  purchasing  service  from  other  news  agencies. 
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The  value  of  the  complainant  to  its  members  necessarily  depends 
upon  the  adequacy,  reliability,  promptness,  cheapness  and  exclu- 
siveness  of  its  service.  Any  practice  which  diminishes  its  value 
to  its  members  and  induces  withdrawals  seriously  injures  the 
complainant  and  its  remaining  members.  It  is  accordingly  of  vital 
importance  to  the  complainant  and  its  members  that  the  news 
which  it  gathers  for  their  benefit  and  at  their  expense,  and  trans- 
mits to  them,  shall  be  kept  for  their  exclusive  use,  and  shall  not 
be  appropriated  by  other  news  agencies  or  become  available  for 
competing  newspapers  which  do  not  share  in  the  cost  thereof. 
This  is  true  as  to  the  news  which  a  member  gathers  locally  on 
behalf  of  the  complainant  and  supplies  to  it  for  the  use  of  other 
members,  as  well  as  to  the  news  which  a  member  receives  from 
the  complainant.  In  other  words, — owing  to  the  co-operative 
nature  of  complainant's  business  system,  and  the  requirements 
of  the  charter  and  by-laws,  all  local  news  gathered  by  a  member 
for  the  Associated  Press  is  really  gathered  by  an  agent  of  the  com- 
plainant just  as  much  as  the  news  gathered  by  other  agents 
employed  by  the  complainant  and  belongs  just  as  exclusively  to 
it  and  its  members.  The  by-laws  of  the  complainant  accordingly 
provide  that  the  local  news  which  the  members  thus  gather  for 
the  complainant,  for  the  use  of  other  members,  and  the  news 
which  the  complainant  thus  transmits  to  them  shall  be  received 
and  used  exclusively  for  the  purpose  of  publication  in  their  own 
newspapers,  and  that  no  member  shall  permit  any  other  use  to 
be  made  of  such  news,  or  furnish,  or  permit  anyone  in  his  employ 
or  connected  with  his  newspaper,  to  furnish  any  such  news  to 
any  one  who  is  not  a  member. 

The  defendant  is  a  profit  making  news  agency  organized  under 
the  laws  of  the  State  of  New  Jersey,  and  is  engaged  in  the  busi- 
ness of  collecting  news  and  selling  it  to  newspapers  throughout 
the  United  States.  It  is  in  competition  with  the  complainant, 
and  the  newspapers  which  take  its  service  are  in  competition  with 
the  newspapers  published  by  the  complainant's  members. 

For  some  time  complaint  has  been  made  by  the  complainant's 
members  that  the  news  furnished  by  the  complainant  was  not 
being  properly  protected  for  their  exclusive  use,  and  that  they 
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could  buy  the  same  news  from  the  defendant  at  less  cost  than 
their  proportion  of  the  cost  of  gathering  and  distributing  the  same 
by  the  complainant,  which  they  were  required  to  pay.  Some 
members  in  consequence  have  withdrawn  from  membership,  given 
up  the  complainant's  service,  and  purchased  the  defendant's 
instead.  The  complainant  accordingly  caused  careful  investiga- 
tion to  be  made,  which  demonstrated,  what  it  had  long  suspected, 
that  the  defendant  was  systematically  appropriating  and  pirating 
the  complainant's  news  by  various  unlawful  methods.  The 
defendant  thus  obtained  at  little  or  no  cost  news  which  the  com- 
plainant had  gathered  at  enormous  cost,  and  sold  it  to  its  clients 
as  its  own,  and  as  if  it  had  been  collected  by  it  independently  from 
its  own  original  sources  of  information.  The  defendant  having 
thus  escaped  the  great  cost  of  collecting  the  news  from  its  orig- 
inal sources,  which  the  complainant  was  required  to  pay,  was  able 
to  sell  such  news  to  the  newspapers  at  very  much  less  cost  than 
the  complainant. 

The  complainant  found  that  the  defendant  was  thus  appro- 
priating its  news  by  three  methods,  among  others.  These  meth- 
ods were  as  follows: 

First:  The  defendant  bribed  employees  of  the  Cleveland 
News,  a.  newspaper  published  by  one  of  the  complainant's 
members,  to  furnish  the  complainant's  news,  as  soon  as 
received  by  wire,  to  the  defendant's  nearest  office  to  be  at 
once  transmitted  over  its  own  wires  and  by  telephone  and 
otherwise  to  its  clients.  The  arrangement  by  which  this  sys- 
tem of  piracy  was  carried  on  is  clearly  shown  by  the  letter 
from  Barry  Faris,  the  day  manager  of  the  International  News 
Service  in  the  City  of  New  York,  to  F.  H.  Ward,  manager 
of  the  Cleveland  office  of  the  International  News  Service, 
dated  November  21,  1916,  quoted  in  Mr.  Stone's  affidavit 
(♦O.  fol.  75,  printed  original  affidavits)*,  and  also  by  the  affi- 

*The  affidavits  will  be  referred  to  in  this  brief  as  follows : 
"O" — Complainant's  Original  Affidavits. 
"S" — Complainant's  Supplemental  Affidavits. 
"A" — Defendant's  Answering  Affidavits. 
"R" — Complainant's  Rebuttal  Affidavits. 
The  folio  number  is  given  in  each  instance. 
»Page  23  this  volume. 
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davit  of  F.  W.  Agnew,  telegraph  operator  or  bureau  mana- 
ger of  the  International  News  Service  at  Cleveland  (O.  fol. 
no)".  It  thus  appears  that  during  the  entire  time  that  Agnew 
was  connected  with  the  International  News  Service,  from 
January  17,  1914,  to  the  present  time,  the  International  News 
Service  had  a  secret  arrangement  with  B.  E.  Gushing,  the 
telegraph  editor,  and  during  a  part  of  that  time  also  with 
T.  J.  Thomas,  the  assistant  telegraph  editor  of  the  Cleveland 
News,  by  which  for  a  consideration  regularly  paid  they 
delivered  to  the  representative  of  the  defendant  at  Cleveland 
information  in  respect  to  important  despatches  from  The 
Associated  Press,  immediately  upon  their  receipt  by  the  Cleve- 
land News,  and  that  thereupon  the  manager  of  the  Inter- 
national News  Service  transmitted  the  same  at  once  by  wire 
to  the  clients  and  customers  of  the  defendant.  This  is  also 
admitted  by  the  affidavits  of  Cushing  and  Thomas,  and  is 
corroborated  by  the  affidavits  of  Ollie  Jospy  and  Edna  Mur- 
fey,  telephone  operators  in  the  employ  of  the  Cleveland  News; 
which  are  contained  in  the  printed  copy  of  supplemental 
affidavits  filed  in  support  of  this  motion. 

SE.COND:  The  defendant  has  also  obtained  the  news  of 
the  complainant  from  the  editorial  rooms  of  the  New  York 
American,  published  by  one  of  complainant's  members,  which 
is  controlled  by  William  R.  Hearst,  who  also  controls  the 
defendant,  and  which  occupies  the  same  building  in  New 
York  with  the  defendant.  The  defendant  has  thus  system- 
atically and  continuously  induced  the  complainant's  member 
to  violate  his  pledge  to  the  complainant  and  the  confidence 
upon  which  he  has  received  the  news  reports  of  the  com- 
plainant and  thus  has  been  able  to  examine  and  copy  the 
news  reports  of  the  complainant  as  soon  as  they  were  received 
by  the  New  York  American.  This  is  clearly  shown  by  the 
affidavits  of  George  H.  Eke,  E.  P.  Koukol,  and  James  Kin- 
nerty  (O.  fols.  177,  185,  193)*.  From  these  it  appears  that 
the   deponents   were    employees    of    The    Associated    Press, 
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engaged  in  the  editorial  rooms  of  the  New  York  American 
in  inspecting  or  repairing  or  attending  to  the  Morkrum 
receiving  machine  over  which  the  news  of  The  Associated 
Press  was  received  by  the  New  York  American,  and  repeat- 
edly observed  the  editors  or  other  employees  of  the  defendant 
enter  such  editorial  room  and  copy  or  make  extracts  from 
the  news  reports  of  The  Associated  Press  as  they  were 
received  over  said  machine,  and  take  them  away  with  them. 

Third:  Defendant  has  systematically  and  continuously 
copied  the  despatches  of  the  complainant  from  early  editions 
of  the  newspapers  published  by  complainant's  members,  and 
also  from  bulletin  boards  maintained  by  them  in  front  of  their 
newspaper  offices,  and  regularly  transmitted  the  same  to  its 
members  over  its  own  wires,  as  if  gathered  by  it  independ- 
ently from  original  sources.  This  is  clearly  shown  by  the 
affidavit  of  William  E.  Hall  (p.  54),  and  by  Mr.  Stone's  affi- 
davit at  page  27,  which  gives  ten  typical  instances  of  The 
Associated  Press  news  published  in  papers  taking  the  defend- 
ant's service,  and  accredited  to  it  as  if  they  had  been  received 
by  the  defendant's  own  cables  from  abroad,  after  it  had  been 
cut  oflf  from  using  any  of  the  cable  lines  by  prohibition  of  the 
various  governments.  This  practice  is  substantially  admitted 
by  defendant. 

The  systematic  pirating  of  the  complainant's  news  by  these 
methods  has  been  more  glaring  and  injurious  to  the  complainant 
during  the  last  few  months,  on  account  of  the  great  importance 
of  the  news  connected  with  the  war,  both  from  the  field  of  battle 
and  also  from  the  field  of  diplomacy,  and  especially  from  the 
fact  that,  as  appears  from  Mr,  Stone's  affidavit  (at  fol.  88)",  and 
is  admitted  by  the  defendant,  the  defendant  was  prohibited  from 
securing  any  news,  or  from  using  any  of  the  cable  lines  for  its 
transmission,  by  the  British  Government  on  October  10,  by  the 
French  Government  on  November  8,  by  the  Canadian  Govern- 
ment on  November  11,  and  by  Portugal  and  Japan  on  November 
17,  1916.     After  those  dates  it  was  not  possible  for  the  defend- 
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ant  to  obtain  or  receive  news  by  telegraph  or  cable  from  any  ot 
the  countries  indicated,  and  yet  it  has  regularly  sent  out,  day  by 
day,  during  this  period,  news  to  its  clients  as  if  received  by  it 
from  these  countries  by  cables  connecting  them  with  the  United 
States,  and  such  news  has  been  regularly  published  in  newspapers 
taking  the  defendant's  service  and  accredited  to  it. 

These  methods  employed  by  the  defendant,  though  differing 
perhaps  in  grossness,  were  all  alike  unfair  and  illegal,  and  equally 
injurious  to  the  complainant  and  its  members. 

The  defendant  thus  obtained  for  little  or  nothing  and  appro- 
priated and  sold  to  its  customers  at  a  large  profit  as  its  own  the 
news  which  the  complainant  had  gathered  at  enormous  cost.  It 
thus  committed  a  palpable  fraud  upon  the  complainant,  upon  the 
complainant's  members,  upon  its  own  customers,  and  upon  the 
public. 

Under  these  circumstances  the  complainant  is  being  seriously 
injured  every  day  that  passes,  and:  at  a  time,  when  every  day 
brings  world  news  of  vast  importance  and  incalculable  commer- 
cial value,  the  need  for  immediate  relief,  pending  final  hearings, 
is  imperative. 

The  defendant,  as  appears  from  its  argument  at  the  hearing 
and  also  from  its  affidavits,  practically  agrees  with  our  view  of 
the  law  as  to  the  first  two  practices  complained  of,  but  differs 
with  us  as  to  the  third.  It  also  practically  admits  the  facts  as  to 
the  third  practice,  but  denies  them  as  to  the  second  and  makes 
a  weak  attempt  to  deny  them  as  to  the  first  by  claiming  that  the 
arrangement  made  with  the  employees  of  the  Cleveland  News 
merely  related  to  local  news.  It  will  be  clear  from  our  original 
and  rebutting  affidavits  that  this  is  not  true  but  that  the  arrange- 
ment made  was  for  the  purpose  of  obtaining  for  the  defendant 
all  news  which  might  be  transmitted  by  the  Associated  Press,  and 
especially  foreign  news.  But  even  if  the  practice  related  to  local 
news,  as  admitted  by  the  defendant,  that  local  news  gathered  by 
our  member  for  us  was  just  as  much  our  news  as  any  other  news 
gathered  by  us  and  we  are  just  as  much  entitled  to  be  protected 
against  its  wrongful  appropriation  by  the  defendant.  The  defend- 
ant's denial  of  the  second  practice  is  so  weak  in  itself  and  so  fully 
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answered  by  our  affidavits  that  it  seems  to  us  entitled  to  little 
weight. 

The  chief  defense  relied  upon  is  the  allegation  of  "unclean 
hands"  on  the  part  of  the  complainant.  Of  the  thirty-one  affidavits 
in  defendant's  printed  volume  seventeen  deal  solely  with  this 
defense  and  some  of  the  others  refer  to  it. 

It  is  unnecessary  here  to  give  a  detailed  analysis  of  the  affi- 
davits, which  will  be  done  under  our  Points  IV  and  V,  and  will 
conclusively  show  that  the  complainant's  case  stands  unshaken  by 
the  defendant's  answering  affidavits. 

The  following  brief  statement  is  sufficient  here: 

The  situation  in  the  office  of  the  Cleveland  News  is  set  forth 
by  Mr.  Stone  (O.  72-78)".  The  letter  of  Mr.  Faris,  defendant's 
manager  in  New  York,  to  Mr.  Ward,  defendant's  manager  in 
Cleveland,  refers  to  an  "arrangement"  whereby  the  defendant 
was  obtaining  information  as  to  big  news  stories  of  the  complain- 
ant. The  nature  of  this  arrangement  is  shown  in  detail  by  Mr. 
Agnew's  affidavit  (O.  109)  ^  corroborated  by  Mr.  Gushing  (S.  1)". 
The  fact  of  this  unlawful  means  of  obtaining  complainant's  news 
is  really  admitted  by  defendant's  affiants,  Mr.  Faris  (A.  129-130)'*, 
Mr.  Ward  (A.  140-141)^  and  Mr.  Gushing  (A.  229-230) ^ 

It  should  be  noted  here  that  any  attempt  to  show  that  the 
information  obtained  was  used  only  as  a  "tip"  and  not  for  pub- 
lication is  wholly  immaterial,  since  in  this  instance  the  mere 
obtaining  was  surreptitious  and  unlawful  generally  and  was  also 
an  inducement  to  the  breach  of  a  contract  and  a  relation  of  con- 
fidence. However,  it  is  proved  beyond  the  possibility  of  doubt 
by  Mr.  Agnew's  affidavit  that  the  complainant's  dispatches  were 
appropriated  bodily  by  the  defendant,  and  news  costing  the  com- 
plainant thousands  of  dollars  was  unlawfully  obtained  by  the 
defendant  at  a  cost  of  $5  or  $10  a  week.  Of  Mr.  Agnew's  thir- 
teen detailed  incidents  of  dispatches  sent  by  the  complainant  to 
the  Cleveland  News  and  obtained  by  the  defendant,  only  five  are 

"Pages  22-23  this  volume. 
*Page  31  this  volume. 
''Page  48  this  volume. 
*Page  88  this  volume. 
^Pages  91-92  this  volume. 
^Page  109  this  volume. 


Associated  Press  vs.  International  News  Service. 

Brief  of  Complainant. 

even  mentioned  in  the  defendant's  affidavits  and  two  of  these  are 
expressly  admitted.  Of  the  nine  important  foreign  dispatches 
only  one  is  mentioned  by  the  defendant's  affidavits.  In  many  of 
these  cases  the  defendant's  messages  were  inquiries  from  the 
defendant's  New  York  office  addressed  to  its  Cleveland  office  as 
to  complainant's  foreign  news.  The  undisputed  fact  of  telegraph- 
ing to  Cleveland,  U.  S.  A.,  to  obtain  the  English  and  French  news 
of  a  competing  agency  conclusively  discredits  the  whole  of  defend- 
ant's affidavits  upon  this  point.  The  letter  from  Ward  to  Wilson, 
the  Manager  of  defendant  (R.  icxd)**,  asking  for  an  increase  in 
salary,  upon  the  ground  that  he  had  "tried  to  protect  you  on 
London  and  Canadian  news",  is  most  significant.  The  defendant 
makes  no  attempt  to  answer  the  statement  in  the  last  paragraph 
of  Mr.  Agnew's  affidavit  (O.  171-2)^  that  daily  messengers  went 
to  the  composing  room  of  the  Cleveland  News  and  copied  market 
reports  sent  by  the  complainant  to  the  Cleveland  News  for  its 
exclusive  use. 

As  regards  the  situation  in  the  office  of  the  New  York  Ameri- 
can it  is  shown  by  the  affidavit  of  Eke  (O.  177Y,  Koukol  (O.  i^sY 
and  Finnerty  (O.  193)^  that  it  was  the  constant  practice  for  defend- 
ant's employees  to  copy  the  complainant's  Morkrum  copy,  par- 
ticularly of  foreign  news.  The  only  attempted  answer  is  the  state- 
ment of  two  persons  connected  with  the  New  York  American,  Mr. 
Merrill  (A.  19) ^  and  Mr.  Taplinger  (A.  43)^  that  they  never  knew 
of  such  a  practice.  These  affidavits  are  replied  to  by  our  affidavits 
of  Wishart  (R.  26Y  and  Sullivan  (R.  33)*.  The  weak  statements 
of  Mr.  Merrill  and  Mr.  Taplinger  furnish  scarcely  a  scintilla  of  evi- 
dence when  weighed  with  the  affidavits  of  five  persons  that  they 
personally  saw  the  practice. 

Wilson,  the  defendant's  manager  (A.  100- loi)^",  refers  to  the 
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fact  that  the  dispatches  referred  to  in  complainant's  affidavits  formed 
"but  an  infinitesimal  part  of  the  news"  distributed  by  the  defend- 
ant during  the  period  in  question,  and  defendant's  counsel  at  the 
hearing  remarked  upon  the  same  fact.  No  conceivable  inference 
favorable  to  the  defense  in  this  proceeding  can  be  drawn  from  the 
above  fact.  This  is  an  application  for  an  injunction,  and  if  the 
proofs  show  an  unlawful  practice  however  slight  on  the  part  of  the 
defendant,  the  complainant  is  entitled  to  have  it  stopped.  To  set 
forth  even  a  considerable  percentage  of  all  the  purloined  dis- 
patches and  the  incidents  relating  to  the  several  places  where  the 
"leaks"  occurred  would  unnecessarily  burden  the  record.  It  is 
surely  beyond  question  that  the  complainant  can  sufficiently  estab- 
lish its  case  by  showing  a  continuous  practice  for  months  on  the 
part  of  the  defendant  of  obtaining  the  complainant's  news  by  sur- 
reptitious means  in  the  offices  of  two  of  the  largest  newspapers 
represented  by  membership  in  the  Associated  Press.  It  may  be 
mentioned  further  that  one  leak  is  sufficient  to  empty  a  barrel  of  its 
contents,  and  a  wire  tapped  at  one  point  is  as  adequate  to  the 
paper's  purpose  as  at  a  dozen  points.  So  the  important  news  of  the 
complainant  can  be  appropriated  and  distributed  through  the 
defendant's  entire  service  by  only  one  channel  of  appropriation. 

The  issues  both  of  fact  and  law  are  simple  and  clear  cut.  The 
first  part  of  our  argument  will  be  devoted  to  the  single  fundamental 
proposition  of  law  which  sufficiently  protects  the  complainant  from 
all  of  the  practices  of  the  defendant  above  mentioned.  This  is  the 
proposition  that  the  complainant  has  a  property  right  in  the  news 
which  it  has  gathered,  based  upon  the  peculiar  value  of  the  news, 
as  news;  this  property  right  is  entitled  to  equitable  protection  from 
every  form  of  appropriation  or  unfair  competition,  throughout  the 
whole  period  of  its  neivs-distributing  value.  In  respect  to  the  first 
two  methods  of  appropriation  above  mentioned,  in  addition  to  all 
its  rights  of  property  and  to  protection  against  unfair  competition, 
the  complainant  is  protected  by  contracts  and  relations  of  confi- 
dence with  respect  to  its  news  which  it  shares  with  its  members  and 
agents.  These  propositions  of  law — wholly  distinct  from  and 
merely  supplemental  to  the  first  proposition — will  be  dealt  with 
under  Point  IV.  Point  V  will  dispose  of  the  defendant's  defence 
of  "unclean  hands". 
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FIRST  POINT. 

News  as  a  business  commodity  is  property. 

Among  the  many  forms  of  value  which  constitute  property, 
news  is  one  of  the  most  recent  but  its  status  as  property  has  been 
thoroughly  established. 

It  is  property  because  it  costs  money  and  labor  to  produce  and 
because  it  has  value  for  which  those  who  have  it  not  are  ready 
to  pay. 

This  value  is  peculiarly  commercial.  Except  for  sale  to  those 
who  do  not  know  of  the  event  it  covers,  it  is  valueless.  Nobody 
wants  it  to  keep  and  use  for  any  other  purpose.  It  has  no  form 
that  is  desirable  nor  any  tangible  qualities.  Its  value  does  not  even 
lie  in  the  particular  phraseology  by  which  it  is  passed  from  one  to 
another,  any  more  than  it  depends  upon  the  kind  of  paper  by  which 
it  is  carried  if  written,  or  the  quality  of  voice  by  which  it  is  car- 
ried if  spoken.  Its  sole  elements  of  value  are  its  novelty,  its 
accuracy  and  its  presence  in  the  place  where  there  are  people  inter- 
ested enough  to  pay  for  knowing  it,  and  at  the  time  when  they  are 
so  interested. 

If  the  conditions  of  the  world  were  such  that  every  happening 
anywhere  became  automatically  known  to  everybody  everywhere, 
there  could  hardly  be  any  property  value  in  news ;  but,  as  the  world 
actually  is,  a  great  organization  of  vigilance,  investigation,  trans- 
mission and  distribution  is  necessary  to  connect  the  fact  with  those 
who  wish  to  know  it.  This  organization,  composed  of  capital  and 
labor,  is  what  creates  the  business  commodity  of  news.  The  raw 
material  is  the  event  and  the  final  product  is  the  message  by  which 
the  event  is  brought  to  the  purchaser;  and  whoever  creates  this 
product  is  entitled  to  it  as  his  property  on  fundamental  principles  of 
property  right. 

The  complainant,  for  instance,  has  established  and  operates  an 
organization  of  labor  and  capital  covering  the  whole  world,  costing 
over  three  million  dollars  a  year,  aside  from  the  unappraised  cost 
of  the  work  done  by  its  members  on  its  behalf ;  and  the  production 
of  all  this  effort  and  expense  is  its  property,  because  it  made  it. 

This  is  not  to  say  that  an  organization  which  first  discovers  the 
happening  of  an  event  and  transforms  that  discovery  into  a  thing 
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of  commercial  value,  has  an  exclusive  right  or  monopoly  to  all 
announcement  of  that  happening. 

It  is  only  that  such  an  organization  has  the  exclusive  right  to 
the  property  which  it  has  itself  created — i.  e.,  its  own  message  from 
the  happening  to  those  who  seek  to  buy. 

Any  other  organization  has  the  same  right  to  whatever  message 
it  may  similarly  create,  even  though  it  be  a  later  message,  but  it  can 
have  no  right  to  appropriate  to  itself  the  message  which  another 
has  secured  and  created  by  his  exclusive  effort  and  expense. 

This  property  right  in  news,  as  a  business  commodity,  has 
been  established  by  conclusive  legal  authority,  and  indeed  it  is  not 
disputed  in  this  case,  as  the  defendant  limits  its  contention  to  the 
proposition  that  the  property  right  expires  with  first  announcement 
of  the  news  either  in  an  early  newspaper  or  an  early  bulletin,  a 
proposition  which  we  discuss  in  the  next  point. 

As,  however,  this  property  right  in  news  as  a  business  com- 
modity, is  fundamental  in  this  case,  we  invite  the  attention  of  the 
Court  to  certain  of  the  cases  which  establish  it  and  to  the  reason- 
ing on  which  they  proceed. 

The  principle  that  the  right  in  news  is  a  property  right  is  set- 
tled in  this  Circuit  by  the  opinion  of  the  Circuit  Court  of  Appeals 
in  Board  of  Trade  vs.  Tucker,  221  Fed.  305  (C.  C.  A.  2  C.)  where 
the  Court  held  that  a  property  right  exists  in  stock  ticker  quotations ; 
and  then  proceeded  to  hold  further,  as  discussed  in  the  next  point, 
that  this  property  right  was  not  lost  by  a  blackboard  publication. 

This  case  was  decided  on  the  authority  of  the  Supreme  Court 
decision  in  Board  of  Trade  vs.  Christie  Company,  198  U.  S.  236, 
p.  251,  in  which  an  injunction  was  held  proper  to  protect  the  prop- 
erty rights  of  the  Chicago  Board  of  Trade  in  its  collections  of 
quotations.  The  question  in  that  case  whether  the  property  rights 
had  been  lost  by  publication  wiU  be  discussed  under  the  next  point, 
but  the  case  is  direct  authority  for  the  proposition  that  news,  as 
a  business  commodity,  is  a  species  of  property,  and  upon  this 
fundamental  point  the  Court  said  (p.  250)  : 

"In  the  first  place,  apart  from  special  objections,  the  plaintiff's  col- 
lection of  quotations  is  entitled  to  the  protection  of  the  law.  It  stands 
like  a  trade  secret.  The  plaintiff  has  the  right  to  keep  the  work  which 
it  has  done,  or  paid  for  doing,  to  itself.    The  fact  that  other*  might  do 

288 


Associated  Press  vs.  International  News  Service. 


Brief  of  Complainant — First  Point. 


similar  work,  if  they  might,  does  not  authorize  them  to  steal  the  plain- 
tiff's. Compare  Bleistein  vs.  Donaldson  Lithographing  Co.,  i88  U.  S. 
239,  249,  250." 

In  this  case  the  Supreme  Court  reversed  the  decision  of  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Board  of  Trade 
V.  Christie  Co.,  125  Fed.  161,*  and  affirmed  that  of  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  in  Board  of  Trade  vs. 
Kinsey  Co.,  130  Fed.  507.  The  Kinsey  case  held  directly  that 
news  in  the  form  of  price  quotations  is  a  property  right  and  entitled 
to  protection  by  injunction  against  appropriation.  The  opinion 
was  explicit  in  recognizing  the  property  character  of  news,  as 
follows : 

"II.  The  real  subject  matter  of  the  suit  is  the  property  rights  in 
the  news,  in  the  reports  of  prices.  *  *  *  News  may  be  an  object 
of  lawful  ownership,  though  nine  tenths  of  the  things  reported  be  un- 
lawful. 

III.  Nor  should  the  property  in  this  case  (the  news — the  continu- 
ous quotation  of  prices)  be  adjudged  contraband  because  it  is  sus- 
ceptible of  bad  uses  as  well  as  good.    *    ♦    * 

IV.  The  property  concerned  in  this  suit  not  being  contraband 
*  *  *  should  appellant  be  denied  the  right  of  injunction,  even  if  it 
were  true  that  appellant  permits  gambling  in  its  exchange  hall?  We 
think  not.  Suppose  this  non-contraband  news  were  collected  and  dis- 
seminated by  The  Associated  Press.  If  that  Company  were  complain- 
ant and  cleanhanded,  its  right  to  an  injunction,  the  case  being  proper 
in  other  respects,  would  not  be  doubted." 

The  leading  case  on  the  subject  is  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  in  National  Telegraph 
News  Co.  vs.  Western  Union  Tel.  Co.,  119  Fed,  294,  which  was 
cited  with  approval  by  the  Supreme  Court  in  the  Christie  case, 
supra. 

That  was  a  bill  for  injunction  to  restrain  the  National  Com- 
pany from  copying  news  off  tickers  operated  by  the  Western 
Union.     The  chief  question  was  whether  such  news  was  a  prop- 

*Which,  however,  did  not  deny  that  news  is  property,  but  merely  held 
that  the  particular  news  was  so  tainted  with  illegality  that  it  was  not  en- 
titled to  protection. 
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erty  right  which  could  be  protected  by  injunction,  and  the  Court 
held  it  was,  with  an  opinion  all  of  which  is  valuable,  and  especially 
the  following  passages: 

"It  is  obvious  at  a  single  glance,  that  the  appellee  is  at  great  ex- 
pense in  gathering  and  transmitting  the  news,  and  in  maintaining  the 
instrumentalities,  the  offices  and  the  wires,  through  which  its  work, 
in  this  respect,  is  accomplished.  At  every  initial  point  there  must  be 
one  who  is  on  the  lookout — eyes  trained  to  see,  and  a  judgment  trained 
to  discriminate — and  in  every  central  office  there  must  be  minds  fitted 
by  native  wit  and  acquired  knowledge  to  winnow  the  wheat  from  the 
chaflf.  Added  to  this  is  the  increased  cost  of  dispatches,  instruments, 
wires  and  plant  made  necessary  by  this  special  department  of  appellee's 
business.    *    *    ♦ 

Indeed,  the  printed  tape  under  consideration  has  no  value  at  all  as 
a  book  or  article.  It  lasts  literally  for  an  hour,  and  is  in  the  waste 
basket  when  the  hour  is  passed.  It  is  not  desired  by  the  patron  for  the 
intrinsic  value  of  the  happening  recorded — the  happening,  as  a  hap- 
pening, may  have  no  value.  The  value  of  the  tape  to  the  patron  is 
almost  wholly  in  the  fact  that  the  knowledge  thus  communicated  is 
earlier,  in  point  of  time,  than  knowledge  communicated  through  other 
means,  or  to  persons  other  than  those  having  a  like  service.  In  just 
this  quality — to  coin  a  word — the  pre-contmunkatedness  of  the  infor- 
mation— is  the  essence  of  appellee's  service ;  the  quality  that  wins  from 
the  patron  his  patronage. 

Now  in  virtue  of  this  quality,  and  of  this  quality  alone,  the  printed 
tape  has  acquired  a  commercial  value.  It  is,  when  thus  looked  at,  a 
distinct  commercial  product,  as  much  so  as  any  other  output  relating 
to  business,  and  brought  about  by  the  joint  agency  of  capital  and  busi- 
ness ability.  In  no  accurate  view  can  appellee  be  said  to  be  a  pub- 
lisher or  author.  Its  place,  in  the  classification  of  the  law,  is  that  of  a 
carrier  of  news;  the  contents  of  the  tape  being  an  implement  only,  in 
the  hands  of  such  carrier,  in  its  engagement  for  quick  transmission. 
This    is    Service;    not   Authorship,    nor    the    work    of   the    Publisher. 

"The  business  involves,  also,  the  use  of  property.  This  considera- 
tion brings  it  at  once,  in  a  general  way,  within  the  protecting  care  of 
courts  of  equity.  At  first  glance  the  immediate  act  restrained  in  the 
order  below — the  use  of  the  information  by  a  rival  enterprise  until 
after  sixty  minutes — may  not  appear  as  a  trespass  upon,  or  injury  to, 
property,  other  than  to  the  extent  that  there  may  be  property  in  the 
printed  matter.  But  such  a  view  falls  short  of  looking  far  enough. 
Property  even  as  distinguished  from  property  in  intellectual  produc- 
tion, is  not,  in  its  modern  sense,  confined  to  that  which  may  be  touched 
by  the  hand,  or  seen  by  the  eye.    What  is  called  tangible  property  has 
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come  to  be,  in  most  great  enterprises,  but  the  embodiment,  physically, 
of  an  underlying  life — a  life  that,  in  its  contribution  to  success,  is  im- 
measurably more  effective  than  the  mere  physical  embodiment.  Such, 
for  example,  are  properties  built  up  on  franchises,  on  grants  of  gov- 
ernment, on  good  will,  or  on  trade  names,  and  the  like.  It  is  needless 
to  say,  that  to  every  ingredient  of  property  thus  made  up — the  in- 
tangible as  well  as  the  tangible,  that  which  is  discernible  to  mind  only, 
as  well  as  that  susceptible  to  physical  touch — equity  extends  appropri- 
ate protection.  Otherwise  courts  of  equity  would  be  unequal  to  their 
supposed  great  purposes ;  and  every  day  as  business  life  grows  more 
complicated,  such  inadequacy  would  be  increasingly  felt." 

Other  authorities  are 

Board  of  Trade  vs.  McDearmott  Co.,  143  Fed.  188 

(C.  C.  W.  D.  Missouri). 
Board  of  Trade  vs.  Hadden-Krull  Co.,  109  Fed.  705. 

and  they  were  cited  with  approval  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  (Judge  Lurton)  in  John  D.  Park  &  Sons 
Co.  vs.  Hartman,  153  Fed.  24,  31,  where  Judge  Lurton  assimilated 
the  property  right  in  news  to  those  in  secret  processes,  trade 
marks,  and  the  cases  involving  trading  stamps  and  railroad  tickets. 

In  Board  of  Trade  v.  Cella  Commission  Co.,  145  Fed.  28,  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  whose  decision 
in  the  Christie  case  had  been  reversed  by  the  Supreme  Court  as 
above  stated,  directly  held  that  these  rights  in  news  were  "prop- 
erty" (p.  31). 

In  F.  W.  Dodge  Co.  vs.  Construction  Information  Co.,  183 
Mass.  62,  the  Supreme  Court  of  Massachusetts  granted  an  injunc- 
tion to  protect  the  Dodge  Company  against  appropriation  of  infor- 
mation collected  by  it  for  sale  to  subscribers  relative  to  the  erec- 
tion of  buildings.  The  Court  treated  the  right  as  a  part  of  the 
property  right  in  news  and  upheld  it  as  follows: 

"The  important  question  in  this  case  may  be  divided  into  two  parts : 
First,  has  the  plaintiff  any  property  in  the  information  after  it  has  been 
obtained  at  great  expense  and  compiled  for  the  use  of  its  subscribers? 
Second.  Does  it  lose  its  property  by  publication,  abandonment,  or 
dedication  to  the  public,  when  it  furnishes  the  information  to  sub- 
scribers under  these  contracts?  The  facts,  before  it  has  ascertained 
them,  unless  they  are  held  for  a  special  purpose  confidentially  and  as 
secrets,  are  not  property;  but  when  these  facts  have  been  discovered 
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promptly  by  effort  and  at  expense  and  have  been  compiled  and  put  in 
form,  and  are  of  commercial  value  by  reason  of  the  speedy  use  that 
can  be  made  of  them  before  they  have  obtained  general  publicity,  they 
are  property.  They  represent  expensive  effort  and  valuable  service, 
and,  in  the  form  in  which  they  are  presented  to  subscribers,  they  may  be 
used  with  a  reasonable  expectation  of  profit  from  the  early  possession 
of  them.  The  information  is  not  visible,  tangible  property,  but  there 
is  a  valuable  right  of  property  in  it  which  the  courts  ought  to  protect 
in  every  reasonable  way,  against  those  seeking  to  obtain  it  from  the 
owner  without  right,  to  his  damage.  What  the  plaintiff  has  when  the 
defendant  seeks  to  obtain  it  from  him  is  the  possession  of  valuable 
information.  This  early  possession  is  valuable  in  itself.  The  plaintiff 
has  it  and  the  defendant  does  not  have  it.  If  the  defendant  can  obtain 
it  legitimately  he  becomes  the  owner  of  the  same  kind  of  property, 
and  the  two  may  become  competitors  in  the  market  as  vendors  to  those 
who  are  willing  to  pay  for  it.  But  if  the  defendant  surreptitiously 
and  against  the  plaintiff's  will,  takes  from  the  plaintiff  and  appropriates 
the  form  of  expression  which  is  the  symbol  of  the  plaintiff's  possession, 
and  thus,  by  direct  attack,  as  it  were,  divides  the  plaintiff's  possession 
and  shares  it,  this  conduct  is  a  violation  of  the  plaintiff's  right  of  prop- 
erty. That  there  is  a  right  of  property  of  this  kind  has  been  decided 
in  England  in  regard  to  information  of  stock  quotations  and  other 
different  kinds  of  news  obtained  to  be  furnished  to  those  who  will  pay 
for  it.  Exchange  Telegraph  Co.  v.  Gregory,  i  Q.  B.  (1896)  147;  Ex- 
change Telegraph  Co.,  Ltd.,  v.  Central  News  Co.,  Ltd.,  2  Ch.  (1897) 
48.  This  has  also  been  held  by  different  courts  in  this  country.  Kier- 
nan  v.  Manhattan  Quotation  Telegraph  Co.,  50  How.  Pr.  194;  Chicago 
V.  Christie  Grain  and  Stock  Co.,  116  Fed.  Rep.  944;  Nat.  Telegraph 
News  Co.  V.  Western  Union  Telegraph  Co.,  C.  C.  A.  7th  Circuit,  Oct. 
T.,  1901.  We  are  of  opinion  that  one's  possession  of  information  which 
he  has  obtained,  compiled,  and  put  in  form  for  a  specific  use,  is  a  right 
which  ought  to  be  protected  against  those  who  would  share  it  with 
him  without  his  consent." 

.,  Apparently  the  earliest  case  in  this  country  was  the  one  decided 
by  Judge  Van  Brunt  in  1876.  Kiernan  vs.  Manhattan  Quotation 
Tel.  Co.,  50  How.  Pr.  194,  196,  198,  in  which  it  was  held  that 
news  was  property  and  entitled  to  protection  by  injunction.  Judge 
Van  Brunt's  analysis  of  the  principles  upon  which  this  property 
right  stands  is  especially  pertinent: 

"It  is  claimed  by  the  defendants  that  no  such  right  of  property 
exists  in  news,  upon  the  ground  that  before  this  intelligence  was 
gathered  together  by  the  agents  of  the  Associated  Press  in  Europe,  it 
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was  public  property  and  open  to  all  the  world,  and  that  it  was  not 
made  the  exclusive  property  of  the  Associated  Press  because  it  had 
been  collected  and  telegraphed  to  them  by  its  agents.  That  before  it 
was  gathered  the  first  comer  had  a  perfect  right  to  have  his  news  and 
publish  it. 

It  may  be  perfectly  true  that  no  person  could  be  restrained  from 
the  publication  of  this  news  in  Europe,  but  it  is  difficult  to  see  how 
such  a  right  can  be  extended  so  far  as  to  authorize  the  publication  of 
news  which  has  been  collected  by  the  agents  of  the  Associated  Press, 
and  telegraphed  to  them  at  great  expense  without  its  consent. 

It  would  be  an  atrocious  doctrine  to  hold  that  dispatches,  the  re- 
sult of  diligence  and  expenditure  of  one  man,  could  with  impunity  be 
pilfered  and  published  by  another.  . 

It  is  undoubtedly  true  that  in  respect  to  news,  its  publication  can- 
not be  interfered  with  where  the  party  procures  the  intelligence  by  the 
diligence  of  its  own  agents ;  but  if  he  seeks  to  profit  by  the  superior 
diligence  of  his  rivals,  it  is  unjust  that  he  should  be  allowed  to  do  so 
until  the  right  of  property  has  been  abandoned  by  publication. 

The  mere  fact  that  a  certain  class  of  information  is  open  to  all 
that  seek  it,  is  no  answer  to  a  claim  to  a  right  of  property  in  such 
information  made  by  a  person  who,  at  his  own  expense  and  by  his  own 
labor,  has  collected  it." 

"These  cases  clearly  sustain  the  doctrine  that  a  man  may  impress 
upon  materials,  which  are  open  to  all  the  world,  a  right  of  property 
when  he  has,  as  the  result  of  his  own  efforts  and  expenditure,  col- 
lected and  reduced  to  a  form  serviceable  to  the  public  such  material. 

This  right  of  property,  however,  does  not  preclude  another  person, 
as  the  result  of  his  own  efforts  and  diligence,  from  collecting  inde- 
pendently, and  utilizing  as  he  may  see  fit,  the  same  materials. 

Applying  this  principle  to  the  case  of  the  Associated  Press,  it  is 
clear  that  it  has  a  right  of  property  in  all  news  transmitted  to  it  by  its 
agents,  until  it  abandons  that  right  by  publication.  The  agents  of  the 
Associated  Press  abroad,  it  is  true,  only  do  that  which  any  other 
person  could  do  if  they  felt  so  disposed;  but  the  collection  of  news 
being  the  result  of  their  own  labor,  and  its  value  as  news  being  im- 
pressed upon  it  by  the  fact  of  such  collection,  and  by  the  fact  of  its 
being  telegraphed  by  cable  at  great  expense,  clearly  bring  such  dis- 
patches within  the  principles  of  the  cases  cited. 

To  say  that  the  Associated  Press  could  not  restrain  the  publication 
of  its  dispatches  by  any  person  who  should  surreptitiously  obtain  them 
would  be  to  hold  that  no  private  individual  could  prevent  the  publica- 
tion of  his  own  private  dispatches  if  they  should  happen  to  relate  to 
public  events. 

It  seems  to  me  clear,  therefore,  that  there  is  a  right  of  property 
which   will  be  protected  by  the  court,   in  the   news  collected   by  the 
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Associated  Press  abroad  and  telegraphed  to  it  by  its  agents,  so  long 
as  that  right  is  not  abandoned  by  publication;  and  as  Mr.  Kiernan  has 
succeeded  to  the  rights  of  the  Associated  Press  as  far  as  relates  to 
'foreign  financial  news',  he  is  entitled  to  protection  in  the  use  of  that 
news,  unless  he  abandons  it  by  publication." 

The  common  law  property  right  in  news  established  by  these 
cases  in  this  country,  has  also  been  recognized  in  England  in 

Exchange  Telegraph  Co.  vs.  Howard,  22  Law  Times 

Rep.  375; 
Same  vs.  Gregory  (1896),  i  Q.  B.  D.  147; 
Same  vs.  Central  News  (1897),  2  Chancery,  48, 

and  the  principle  was  well  stated  by  Mr.  Justice  Buckley  in  the 
first  of  these  cases  as  follows : 

"Mr.  Justice  Buckley  delivered  judgment  to-day  as  follows:  The 
plaintiffs  carry  on  the  business  of  collecting  and  distributing  informa- 
tion. The  knowledge  of  a  fact  which  is  unknown  to  many  people  may 
be  the  property  of  a  person  in  that  others  will  pay  the  person  who 
knows  it  for  information  as  to  that  fact.  In  unpublished  matter  there 
is  at  common  law  a  right  of  property,  or  there  may  be  in  the  circum- 
stances of  the  case.  The  plaintiffs  here  sue,  not  in  copyright  at  all, 
but  in  respect  of  that  common  law  right  of  property  in  information 
which  they  had  collected  and  which  they  were  in  a  position  to  sell. 
Their  case  is  that  the  defendant  has  stolen  their  property,  that  he 
has  surreptitiously  obtained  that  which  belonged  to  them,  and  used  it 
in  rivalry  with  them.  The  plaintiff's  business  consists  in,  among  other 
things,  a  collection  of  sporting  intelligence." 


SECOND  POINT. 

This  property  right  does  not  expire  with  the  mere  first 
appearance  of  the  news  either  in  a  single  paper  or  on  a 
bulletin  board  but  continues  and  is  entitled  to  protection 
until  the  full  benefit  has  been  realized  by  the  owner. 

Defendant  concedes,  as  it  must  under  the  law  established  by 
the  cases  cited  above,  that  news  is  property  and  entitled  to  pro- 
tection as  such,  but  argues  that  the  property  right  disappears,  and 
with  it  the  right  to  protection,  the  instant  the  news  has  its  first 
publication,  either  in  a  single  copy  of  an  early  edition  of  a  news- 
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paper,  sold  to  an  individual  for  one,  or  two,  or  three  cents,  or  on 
a  bulletin  board. 

We  believe  that  this  proposition  will  not  bear  analysis  and 
cannot  be  sustained. 

First:  To  hold  that  complainant  has  a  property  right  in  the  news 
collected  by  it  and  yet  is  entitled  to  only  one  exclusive  publication 
of  a  news  item  discovered,  investigated,  transmitted  and  distributed 
by  it,  is  to  destroy  the  property  the  instant  its  value  is  commercially 
available,  and  set  up  an  artificial  doctrine  of  law  under  which  the 
business  of  news  collection  and  distribution  cannot  live. 

As  a  practical  proposition,  it  requires  no  argument  to  show  that 
the  vast  organization  necessary  to  bring  news  items,  accurately  and 
swiftly,  from  every  part  of  the  globe,  to  New  York  and  place  them 
there  in  one  single  copy  of  a  newspaper,  cannot  possibly  be  main- 
tained if  its  exclusive  commercial  utilization  is  instantly  cut  off 
the  moment  that  such  news  is  published.  No  expenditure  of 
$3,000,000  and  more  a  year  can  be  made  for  a  business  return  of  the 
nothing  which  comes  in  from  publication  on  such  bulletin  boards 
or  the  cent  or  two  that  comes  from  the  sale  of  the  first  paper. 

Yet  that  is  precisely  the  claim  of  the  defendant  here ;  and  con- 
versely they  claim  that  as  soon  as  we  have  received  that  much  fruit 
of  our  expenditure  and  work,  they  are  entitled  to  our  product  even 
for  commercial  purposes  on  a  basis  equal  to  us. 

Let  us  illustrate  this  practical  proposition  by  a  single  condition 
of  this  business.  As  the  Court  is  aware,  our  organization  is  a 
co-operative  association  composed  of  a  great  manv  newspapers 
scattered  all  over  the  United  States,  which  are  compelled  to  co-oper- 
ate in  the  collection  of  news,  both  foreign  and  domestic,  for  the 
obvious  reason  that  no  one  of  them,  by  itself  alone,  could  sup- 
port the  necessary  world-wide  organization.  Each  of  these  papers 
contributes  as  its  share  of  the  co-operation,  (i)  a  pro  rata  por- 
tion of  the  cost  of  collecting  and  distributing  the  foreign  news,  and 
general  news  in  the  United  States,  and  (2)  its  own  work  in  col- 
lecting local  news  of  its  own  vicinage. 

As  its  sole  return  for  these  contributions  of  money  and  work, 
each  member  receives  the  news  collected  by  the  co-operative  efforts 
of  the  whole  association. 
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The  first  commercial  utterance  of  this  news  product,  so  col- 
lected at  the  expense  and  by  the  efforts  of  all,  is  necessarily  in  the 
papers  of  the  eastern  border,  because  they  come  out  earlier,  owing 
to  the  difference  in  time.  There  is  an  interval,  for  instance,  of 
three  hours,  between  the  issues  in  New  York  and  those  in  San 
Francisco. 

If  the  defendant's  position  is  correct,  the  San  Francisco  papers 
can  gain  nothing  whatever,  except  the  satisfaction  of  fair  and  hon- 
orable dealing,  in  return  for  their  contributions  of  money  and 
labor  to  The  Associated  Press ;  because  the  news  which  they  have 
produced  can  be  freely  taken  by  the  defendant  in  New  York  and 
telegraphed  to  San  Francisco  and  sold  there,  at  less  than  they  have 
to  pay,  for  publication  by  non-contributing  papers  as  early  as  by 
themselves, 

A  similar  situation  exists  even  within  the  eastern  cities  them- 
selves, as  was  shown  by  the  illustration  made  by  counsel  for  the 
complainant  at  the  argument.  The  morning  papers  are  printed  and 
put  out  at  about  midnight.  If  the  defendant's  position  is  sound,  the 
defendant  can  take  the  news  at  this  time,  reprint  it,  and  have  it  out 
on  the  streets  before  5  a.  m., — and  thereby,  without  cost,  stand  on 
equal  selling  terms  with  those  who  have  paid  for  and  produced  the 
news,  long  before  the  time  when  its  really  substantial  sale  value 
has  arrived,  which  is  the  breakfast  table. 

These  illustrations  might  be  multiplied  but  they  suffice  to  show 
that  the  defendant's  claims  involve  a  preposterous  distortion  of  the 
real  business  facts  of  this  industry,  and  imply  a  maladjustment 
between  rules  of  law  and  equity  on  the  one  hand,  and  industrial 
and  public  necessities  on  the  other,  which  it  is  impossible  to  con- 
ceive that  the  courts  will  create. 

This  leads  to  a  consideration  of  the  question  whether  the  rules 
of  law  and  equity  support  or  require  such  a  result. 

Second:  By  the  very  inherent  nature  of  this  property  right,  it 
exists  as  a  matter  of  law  and  is  entitled  to  protection  until  its  full 
commercial  news  value  has  been  utilized. 

The  cases  collected  in  the  First  Point  of  this  brief  base  the 
very  recognition  of  the  right  in  news  as  a  property  right  upon  its 
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value  as  a  commercial  product,  resulting  from  the  use  of  capital 
and  labor,  and  possessing  value  capable  of  sale  and  purchase. 

Defendant's  proposition  accepts  the  shell  of  this  principle  and 
denies  the  kernel,  for  they  say,  first,  that  news  is  property  owing  to 
its  cost  and  commercial  value,  and  then,  second,  that  it  ceases  to 
be  property,  ipso  facto,  the  moment  the  first  cent  of  all  the  millions 
of  its  cost  is  reimbursed  or  the  first  cent  of  its  commercial  value 
realized. 

The  property  right  is  the  right  to  the  "precommunicatedness" 
of  the  news,  to  adopt  the  word  coined  by  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  in  the  National  Telegraph  case, 
supra,  and  the  courts  have  recognized  this  by  adjusting  the  time  of 
the  protection  in  such  a  way  as  to  make  it  effective  for  the  partic- 
ular circumstances.  In  the  Christie  case,  the  Supreme  Court  said 
that  (for  the  purposes  of  the  stock  ticker  quotations)  "a  priority 
of  a  few  minutes  probably  is  enough"  to  permit  the  plaintiff  to 
"gain  its  reward,"  and  in  the  National  Telegraph  News  case,  it 
was  found  that  sixty  minutes  was  enough  for  the  purpose  (295), 
but  the  essential  point  is  that  the  property  right  exists  and  is 
entitled  to  protection  until  its  value  (i.  e.,  the  news  value  as  a  com- 
mercial commodity)   has  been  realized  by  the  producer. 

There  can  be  no  doubt  that  the  controlling  principle  of  the 
cases  on  this  subject  of  news  is,  in  the  language  of  the  Supreme 
Court  in  the  Christie  case,  198  U.  S.  236,  page  251,  supra,  that 
"the  information  will  not  become  public  property  until  the  plain- 
tiff has  gained  its  reward." 

National  Tel.  News  Co.  vs.  Western  Union  Co.,  119  Fed.  294, 

C.  C.  A.  7,  supra,  cited  with  approval  by  the  Supreme  Court  in 

the  Christie  case,  states  the  same  proposition  in  more  detail: — 

"The  evidence  in  the  record  before  us  shows  that  they  have  been 
appropriating  vi  et  armis  the  news  appearing  upon  the  appellee's  tape; 
and,  thereupon,  with  the  loss  of  a  few  moments  -only,  redistributing 
such  news  over  their  own  wires  and  tickers  to  their  own  patrons. 
Such  appropriation  is  not  denied ;  but  is  defended  as  appellant's  lawful 
right,  upon  the  ground,  chiefly,  that  upon  the  appearance  of  the  printed 
tape  upon  the  appellee's  tickers,  in  the  places  of  appellee's  patrons, 
there  is  such  a  publication  as,  within  the  meaning  of  the  law,  dedicates 
the  contents  of  the  tape  to  the  public,  and  deprives  appellee  of  any 
further  monopoly  therein." 
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"It  is  obvious,  also,  that  if  appellants  may  lawfully  appropriate  the 
product  thus  expensively  put  upon  the  appellee's  tape,  and  distribute 
the  same  instantaneously  to  their  own  patrons,  as  their  own  product, 
thus  escaping  any  expense  of  collection,  but  one  result  could  follow — 
the  gathering  and  distributing  of  news,  as  a  business  enterprise,  would 
cease  altogether.  Appellee  could  not,  in  the  nature  of  things,  pro- 
cure copyright  under  the  Act  of  Congress  upon  its  printed  tape;  and 
it  could  not,  against  such  unfair  conditions,  without  some  measure  of 
protection,  compete  with  appellants  upon  prices  to  be  charged  their 
respective  patrons.  And  in  the  withdrawal  of  appellee  from  this  busi- 
ness, there  would  come  death  to  the  business  of  appellants  as  well; 
without  the  use  of  appellee's  tape,  appellants  would  have  nothing  to 
distribute.  The  parasite  that  killed  would  itself  be  killed,  and  the 
public  would  be  left  without  any  service  at  any  price." 

♦  *  ♦  *  ♦  4c 

"Standing  apart,  the  symbol  or  speech  is  not  property.  Discon- 
nected from  the  business  in  which  it  is  utilized  it  cannot  be  monopo- 
lized. But  used  as  a  method  of  making  an  enterprise  succeed,  so  that 
its  appropriation  by  another  would  be  a  distinctive  injury  to  the  enter- 
prise to  which  it  is  attached,  the  name,  or  mark,  becomes  at  once  the 
subject-matter  of  equitable  protection.  Here,  as  elsewhere,  the  eye  of 
equity  jurisdiction  seeks  out  results,  and  though  the  immediate  thing 
to  be  acted  upon  by  the  injunction  is  not  itself,  alone  considered, 
property,  it  is  enough  that  the  act  complained  of  will  result  even  though 
somewhat  remotely  in  injury  to  the  property. 

Considering  that  in  such  case,  equity,  without  question,  lays  its 
restraining  hands  upon  the  injurious  appropriation  of  words  that 
belong  to  the  common  language  of  mankind — than  which  nothing  could 
be  freer  to  the  uses  of  men — there  ought,  it  would  seem,  to  be  no  dif- 
ficulty, in  the  case  under  consideration,  to  find  the  power  so  manifestly 
needful. 

The  case  under  consideration  may  be  summed  up  as  follows :  The 
business  of  appellee  is  that  of  a  carrier  of  information.  The  gist  of 
its  service  to  the  patron  is  that,  by  such  carriage,  the  patron  acquires 
knowledge  of  the  matter  communicated  earlier  than  those  not  thus 
served.  The  ticker,  with  its  printed  tape,  is  an  implement  or  means 
only  to  this  commercial  end,  which  the  patron,  or  the  patron's  patron, 
may  utilize  to  the  end  intended,  but  may  not  appropriate  to  some  eiid 
not  intended,  especially  if  such  appropriation  result  in  injury  to,  or 
total  destruction  of,  the  service.  In  short,  the  law,  being  clearly  inade- 
quate to  that  purpose,  equity  should  see  to  it,  that  the  one  who  is 
served,  and  the  one  who  serves,  each  gets  what  the  engagement 
between  them  calls  for;  and  that  neither,  to  the  injury  of  the  other, 
shall  appropriate  more. 
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The  immediate  business  of  appellee  brought  to  our  attention,  in  the 
case  under  review,  may  not  arouse  any  great  solicitude.  It  relates  to 
the  gathering  and  distributing  of  news,  not  looked  upon  perhaps,  in 
all  quarters,  as  essential  to  the  public  welfare.  But  the  questions 
raised  are  of  much  wider  significance.  They  involve,  among  others, 
that  modern  enterprise — one  of  the  distinctive  achievements  of  our 
day — which,  combining  the  genius  and  the  accumulations  of  men,  with 
the  forces  of  electricity,  combs  the  earth's  surface,  each  day,  for  what 
the  day  has  brought  forth,  that  whatever  befalls  the  sons  of  men  shall 
come,  almost  instantaneously,  into  the  consciousness  of  mankind.  Thus, 
a  gun  thunders  in  a  harbor  on  the  other  side  of  the  earth ;  before  its 
reverberations  have  ceased,  the  moral  sequence  of  the  event  has  taken 
root  in  every  civilized  quarter  of  the  earth.  Famine  arises  in  India 
to  begin  its  grim  march ;  it  has  gotten  but  little  underway  until  a 
counter  army — the  unfailing  benevolence  of  human  kind — has  been 
mustered  from  America  to  Russia.  On  an  isolated  island,  and  with- 
out premonition,  a  mountain  claps  its  black  hands  upon  the  population 
of  a  city;  almost  before  a  ship  in  the  harbor,  with  tidings  of  the 
catastrophe,  could  have  set  sail,  relief  ships  from  the  harbors  of 
Christendom  are  under  way.  By  such  agencies  as  these  the  world  is 
made  to  face  itself  unceasingly  in  the  glass,  and  is  put  to  those  tests 
that  bring  increasing  helpfulness  and  beauty  into  the  heart  of  our  race. 

Is  service  like  this  to  be  outlawed?  Is  the  enterprise  of  the  great 
news  agencies,  or  the  independent  enterprise  of  the  great  newspapers, 
or  of  the  great  telegraph  and  cable  lines,  to  be  denied  appeal  to  the 
courts,  against  the  inroads  of  the  parasite,  for  no  other  reason  than 
that  the  law,  fashioned  hitherto  to  fit  the  relations  of  authors  and  the 
public,  cannot  be  made  to  fit  the  relations  of  the  public  and  this  dis- 
similar class  of  servants?  Are  we  to  fail  in  our  plain  duty  for  mere 
lack  of  precedent?  We  choose,  rather,  to  make  precedent — one  from 
which  is  eliminated,  as  immaterial,  the  law  grown  up  around  author- 
ship— and  we  see  no  better  way  to  start  this  precedent  upon  a  career, 
than  by  affirming  the  order  appealed  from." 

Upon  the  facts  of  the  commercial  conditions  of  this  particular 
business,  the  period  necessary  for  effective  protection  of  the  com- 
plainant's rights  in  these  news  values  created  by  it,  is  whatever 
period  is  necessary  to  afford  opportunity  for  such  complete 
country-wide  publication  as  to  enable  every  member  to  realize  the 
full  value  of  the  news.  In  other  words,  every  member  is  entitled 
to  its  own  return  for  its  own  contribution  to  the  co-operative 
product. 
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It  is  really  less  the  question  of  time  than  of  the  nature  of  the 
operation.  There  would  hardly  be  any  time  when  a  rival  news 
distributing  company  like  the  defendant  could  lawfully  make  busi- 
ness use  of  the  complainant's  news — meaning  by  this,  not  that  it 
could  never  publish  the  particular  fact  as  news,  but  only  that  it 
cannot  take  it  from  us  for  that  purpose,  and  that  so  long  as  our 
message  has  any  business  value  (as  news)  which  would  make  it 
usable  by  defendant,  it  belongs  to  us  (see  Board  of  Trade  vs. 
Cella  Co.,  p.  36,  infra). 

The  distinction  is  illustrated  by  the  difference  between  a  news- 
paper and  such  reviews  as  the  Literary  Digest,  the  Outlook,  and 
The  Independent.  These  latter  publications  use  words,  it  is  true, 
and  they  are  printed,  and  circulated  for  sale ;  but  there  the  resem- 
blance ceases.  On  the  essential  point  they  are  as  different  from 
news  as  an  automobile,  because  the  definitive  characteristic  of 
news,  as  a  commercial  product,  is  its  newness,  whereas  the 
definitive  characteristic  of  the  reviews  is  their  summarization, 
analysis,  and  criticism.  The  businesses  are  in  totally  different 
fields  and  do  not  compete. 

The  present  case  is  much  more  like  the  Trade  Mark  cases. 
They  involve  the  use  of  words,  generally  in  combination,  and  an 
announcement  by  printing  or  some  similar  method,  and  wide- 
spread publicity,  but  nevertheless  the  property  right  which  they 
represent  survives  for  the  whole  period  of  their  commercial  utility 
to  their  producer.  Precisely  like  news,  as  a  commercial  com- 
modity, their  only  usefulness  to  their  owner  is  in  their  widespread 
and  complete  publication. 

Another  close  analogy,  is  represented  by  Fonotipia,  etc.,  vs. 

Bradey,  171  Fed.  951,  C.  C.  E.  D.  N.  Y.,  in  which  an  injunction 

was  granted  to  prevent  the  purchaser  of  a  phonograph  disc  from 

taking  matrices  of  the  disc  and  making  copies  thereof  for  sale 

commercially.     In  deciding  this  case  Judge  Chatfield  placed  his 

decision  upon  common  law  ground  and  not  upon  the  patent  and 

rested  on  the  authority  of  the  News  Ticker  cases  cited  above,  and 

said  that  there  was  no  distinction  between  the  two  (p.  961).     The 

general  principle  he  stated  as  follows: 

"We  therefore  reach  the  broad  question  of  the  power  of  a  court 
of  equity  to  secure  to  an  individual  by  injunction  the  full  enjoyment 
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of  both  corporeal  and  incorporeal  rights  in  property  created  by  him 
or  at  his  expense,  and  capable  of  a  taking  by  another,  where  such 
taking  either  diminishes  or  destroys  the  enjoyment  of  those  rights  by 
the  owner  and  diverts  a  part  of  the  enjoyment  of  profits  from  the 
rights  to  the  one  complained  of." 

The  analogy  between  that  case  and  the  one  at  bar  is  clear. 
Just  as  the  court  conceded  the  right  of  the  defendant  to  buy  phono- 
graph records  and  use  them  for  any  legitimate  purpose,  but  denied 
the  right  to  use  them  illegitimately  in  violation  of  complainant's 
rights,  so  in  the  case  at  bar  defendant  can  use  complainant's  news 
for  all  legitimate  purposes  but  not  in  violation  of  complainant's 
rights. 

The  Prest-O-Lite  Case  (Prest-O-Lite  Co.  v.  Davis,  209  Fed. 
917,  D.  C,  S.  D.,  Ohio)*  also  applied  (p.  923)  the  News  Ticker 
cases  upon  the  principle  we  have  stated.  That  case  granted  an 
injunction  restraining  purchasers  of  Prest-O-Lite  tanks  from 
using  those  tanks  for  resale  in  its  own  business  in  competition 
with  the  complainant.  The  court  described  the  property  rights 
which  remained  in  the  complainant  even  after  its  sale  of  the  tanks 
and  the  analogy  to  news  property,  as  follows: 

"The  purchaser  from  the  complainant  gets  more  than  the  tank  itself. 
He  buys  a  right  and  opportunity  to  participate  in  the  business  system 
complainant  has,  at  great  expense,  established  and  maintained.  The 
especial  value  the  tank  has  is  its  exchangeability,  when  empty,  for  a  full 
tank  essentially  the  same  as  the  other.  The  popularity  of  Presto-0-Lite 
is  without  doubt  due  to  this  fact.  By  furnishing  dealers  in 
all  parts  of  the  country  with  charged  tanks  for  exchange  for  its  empty 
tanks,  and  advertising  in  many  ways,  an  enormous  demand  has  been 
created  by  complainant  for  its  tanks  and  gas.  This  system  of  exchange 
is  necessarily  highly  profitable  to  the  complainant  and,   in  a  smaller 

♦This  case  was  affirmed  in  C.  C.  A.  6th  Circuit  315  Fed.  349. 
Injunctions  were  granted  in  the  following  cases  exactly  similar: 

Prest-O-Lite  Co.  v.  Avery  (N.  D.  N.  Y.)    161  Fed.  648. 

Prest-O-Lite  Co.  v.  Post  &  Lester  Co.  (Conn.)    163  Fed.  6z. 

Prest-O-Lite  Co.  v.  Bogen  (S.  D.  Cal.)  209  Fed.  915. 

Prest-O-Lite  Co.  v.  Jenkins   (Dist.  of  S.  C.)   No  opinion. 

Prest-O-Lite  Co.  v.  Auto  Equipment  Co.  (E.  D.  Pa.)  No  opinion. 

Prest-O-Lite  Co.  v.  Searchlight  Gas  Co.   (C.  C.  A.  7th  Circuit)   215 
Fed.  692. 

Prest-O-Lite  Co.  v.  Heiden   (C.  C.  A.  8th  Circuit)   219  Fed.  845. 
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measure,  to  the  dealer,  and  performs  a  service  to  the  user  of  the  great- 
est importance.  This  service  and  the  general  knowledge  that  it  may  be 
had  is  the  very  life  of  complainant's  business.  To  the  tank,  the  title 
of  which  has  passed  from  the  complainant,  is  attached  a  quality — the 
quality  of  exchangeability  practically  anywhere  in  the  United  States. 
This  quality  the  complainant  has  created  and  it  belongs  to  the  com- 
plainant and  is  a  valuable  asset  in  its  business"   {922,  923). 

"Fair  competition  between  the  two  systems  is  excellent,  but  the 
.acts  complained  of  do  not  involve  competition  between  the  two  sys- 
tems. They  involve  a  use  by  the  defendants  in  the  furtherance  of 
their  competitive  business,  and  the  appropriation,  of  something  of  value 
which  actually  belongs  to  their  competitor.  Instead  of  using  their 
own  system  in  competition  with  complainant's  system,  they  actually 
make  complainant's  system  the  very  medium  through  which  their  gas 
was  introduced  to  complainant's  customers.    *    ♦    * 

Clearly,  it  was  not  contemplated  by  the  complainant  and  a  pur- 
chaser in  its  business  system  that  that  system  should  itself  be  used  to 
further  the  business  of  complainant's  competitor;  and  it  is  equally 
clear  that,  if  such  use  is  permitted,  the  result  would  be  a  total  destruc- 
tion of  the  complainant's  business  system,  for  anybody  anywhere  could, 
by  the  use  of  Prest-0-Lite  tanks,  introduce  Searchlight  Gas  or  any 
other  similar  illuminant,  and  eventually  break  down  the  complainant's 
business"  (923), 

"  *  *  *  but,  nevertheless,  there  is  in  them  a  principle  which 
seetns  applicable  to  this. 

The  great  value  of  complainant's  business  lies  in  the  interchange- 
ability  of  its  tanks.  This  quality  the  complainant  has  created.  It  is 
his,  and  no  one  has  the  right  to  appropriate  it  for  his  own  gain  to  the 
detriment  and  even  destruction  of  complainant's  business.  That  quality 
is  incorporeal  and  intangible,  but  is  property  nevertheless.  The  com- 
plainant manifestly  having  no  adequate  remedy  at  law  is  entitled  to 
have  his  property  protected  by  a  court  of  equity.  This,  of  course,  is 
aside  from  any  question  involved  in  the  ownership  of  a  registered 
trademark;  or  any  question  of  deceit.  Defendant's  wrong  does  not  lie 
in  the  mere  use  of  old  Prest-0-Lite  tanks,  but  in  using  them  to 
destroy  the  complainant's  business  system  for  the  purpose  of,  or  with 
the  result  of,  injuring  the  complainant's  business." 

The  analogy  between  this  case  and  the  one  at  bar  is  the  same 
as  that  noted  under  the  Fonotipia  case.  Just  as  the  defendant 
could  buy  complainant's  tanks,  so  the  defendant  in  the  case  at 
bar  can  buy  the  complainant's  news  as  appearing  in  newspapers. 
But  in  neither  case  can  a  use  be  made  which  violates  the  com- 
plainant's intangible  property  rights  which  its  industry  has  cre- 
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ated.  The  following  cases  illustrate  this  same  principle — ^by  which 
the  producer's  intangible  property  rights  are  recognized  as  con- 
tinuing, even  after  publication. 

The  Circuit  Court  of  Appeals  for  this  Circuit  held  in  Universal 
Film  Co.  V.  Copperman,  218  Fed.  577,  that  the  Film  Company 
had  a  common  law  property  right  in  the  intellectual  conceptions 
of  one  of  its  plays,  both  expressed  in  word  and  in  action,  and  by 
virtue  of  this  right  could  perform  it  without  prejudice  to  its  prop- 
erty rights  therein  and  license  others  to  perform  it  in  the  same 
way;  and  the  Supreme  Court  in  Ferris  v.  Frohman,  223  U.  S. 
424,  held  that  public  representation  of  a  dramatic  composition 
did  not  deprive  the  owner  of  his  common  law  right  therein. 

See  also  the  cases  collected  in  the  fourth  section  of  this  point. 

Against  these  views  defendant  urges,  as  we  have  pointed  out 
above,  dicta  in  certain  of  the  cases  to  the  effect  that  publication 
destroys  the  property  right. 

We  show  in  the  next  two  branches  of  this  point  that  these 
expressions  are  based  upon  a  misconception  of  the  relation  between 
news  and  copyright.  But  here  we  may  point  out  that  they  are 
merely  dicta  at  any  rate  and  are  inconsistent  with  the  fundamental 
principles  upon  which  the  cases  themselves  were  decided.  For 
example,  in  the  opinion  in  the  Christie  case,  Mr.  Justice  Holmes 
uses  the  following  language : 

"It  [news  quotations]  stands  like  a  trade  secret.  The  plaintiflf  has 
the  right  to  keep  the  work  which  it  has  done,  or  paid  for  doing,  to 
itself.  The  fact  that  others  might  do  similar  work,  if  they  might, 
does  not  authorize  them  to  steal  the  plaintiff's." 

And  the  Justice  proceeds  to  hold  that  these  rights  were  not  lost 
by  communication  of  the  news  to  persons  even  if  many,  who  were 
in  the  relation  of  trust  and  confidence.  He  did  not  hold  that  there 
would  be  a  loss  otherwise,  and  that  question  was  not  before  him. 
It  is  inconceivable  that  Justice  Holmes'  language  can  properly 
be  construed  as  the  defendant  may  undertake  to  construe  it,  as 
saying  that  if  the  complainant  here  should  desire  to  enjoy  its  prop- 
erty rights  in  the  news  which  it  collects,  it  should  keep  that  news 
to  itself ; — because  that  is  to  deny  the  very  existence  of  the  prop- 
erty right  for  the  only  purpose  for  which  it  has  any  value,  and 
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for  which  it  has  received  judicial  recognition  as  property.  Any 
such  construction  of  his  dictum  with  regard  to  publication  would 
be  entirely  inconsistent  with  his  statements,  which  were  essential 
to  the  decision  of  the  case,  in  respect  to  such  property  rights.  Of 
course  the  property  right  to  the  trade  secrets  to  which  the  Justice 
refers,  depends  on  their  secrecy,  for  that  is  their  property  char- 
acter; but  no  one  could  conceive  of  the  Justice's  propounding  the 
absurdity  that  the  property  right  in  news  must  depend  on  secrecy, 
in  spite  of  the  fact  that  its  only  property  character  is  in  its 
revelation. 

The  similar  dicta  in  the  Kiernan,  Dodge  and  some  of  the  other 
early  cases  are  subject  to  the  same  criticism,  and  are  evidently  put 
out  without  special  consideration  of  the  peculiarity  of  this  type 
of  property,  and  are  really  inconsistent  with  the  fundamental 
principles  on  which  the  actual  decisions  of  the  cases  proceed,  and 
upon  which  we  rely. 

For  instance,  Judge  Van  Brunt  said  in  the  Kiernan  case: 

"It  would  be  an  atrocious  doctrine  to  hold  that  despatches,  the 
result  of  the  diligence  and  expenditure  of  one  man,  could  with  im- 
punity be  pilfered  and  published  by  another." 

This  is  the  real  heart  of  his  decision,  and  it  is  impossible  to 
conceive  that  he  would  have  actually  decided,  if  the  question  had 
been  before  him,  that  the  only  right  the  owner  of  news  had  in  it,  as 
a  property  right,  was  to  conceal  it  and  so  keep  it  valueless. 

In  summary  of  the  true  rule,  we  may  conclude  our  discussion 
of  this  branch  of  the  case  by  quoting  the  broad  statement  of  the 
doctrine  as  laid  down  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  Board  of  Trade  v.  Cella  Co.,  145  Fed.  28,  page 
31,  supra,  as  follows: 

"The  right  of  property  in  the  quotations  endures  for  a  sufficient 
length  of  time  to  enable  the  Board  of  Trade  to  avail  itself  of  the  bene- 
fits thereof,  and  if  those  who  are  in  the  position  of  the  defendants  are 
permitted  to  operate  so  closely  in  point  of  time  that  they  have  prac- 
tically the  same  use  as  one  who  is  authorized  to  receive  them,  the 
right  would  be  of  doubtful  value." 

Third:  The  rule  by  which  literary  property  is  supposed  to  cease 
upon  an  unrestricted  publication,  without  copyright,  is  entirely  inap- 
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plicable  to  the  conditions  which  make  and  support  the  status  of 
news  as  property. 

The  defendant  seeks  to  escape  from  the  principles  above  set 
forth  and  to  justify  its  appropriation  of  Associated  Press  news  for 
its  own  business  purposes,  by  recourse  to  the  peculiar  doctrine  of 
literary  property  and  copyright. 

Even  if  we  should  assume,  however,  that  news  is  literary  prop- 
erty and  circumscribed  by  all  the  limitations  imposed  by  law  upon 
such  property,  it  would  be  extremely  doubtful  whether  the  defend- 
ant's claim  of  a  right  of  unrestrained  piracy  would  be  valid  because 
the  weight  of  authority  appears  to  be  that  at  common  law  an  author 
had  a  permanent  right  of  exclusive  publication,  and  the  only  ques- 
tion has  been  whether  this  right  is  superseded  by  the  copyright 
statutes.  Miller  v.  Taylor,  5  Burr  230;  Donaldson  v.  Becket,  2 
Bro.  P.  C.  129;  French  v.  Maguire,  55  How.  Pr.  471,  in  which 
latter  case  the  Court  said  (p.  479) : 

"It  was  very  early  the  policy  of  the  common  law  to  protect  authors 
in  the  enjoyment  of  the  pecuniary  benefits  of  their  literary  produc- 
tions. And  these  probably  extended  so  far  as  to  include  ihe  unlimited 
right  of  publication  and  sale.  But  this  was  afterwards  so  far  changed, 
on  account  of  the  Statute  of  Anne,  by  the  decision  made  in  the  house 
of  lords  in  the  case  of  Becket  and  Donaldson,  as  to  exclude  the  author's 
rights  after  publication." 

Holmes  v.  Hurst,  174  U.  S.  82,  where  the  Court  said  at  page  85 : 
"While  the  propriety  of  these  decisions  (Donaldson  v.  Becket, 
supra,  and  Wheaton  v.  Peters,  8  Pet.  591)  has  been  subject  to  a  good 
deal  of  controversy  among  legal  writers,  it  seems  now  to  be  consid- 
ered the  settled  law  of  this  country  and  England  that  the  right  of  an 
author  to  a  monopoly  of  his  publications  is  measured  and  determined 
by  the  copyright  act — in  other  words,  while  a  right  did  exist  at  com- 
mon law  it  has  been  superseded  by  statute." 

Thus,  as  to  publications  such  as  are  involved  in  the  case  at  bar, 
which  cannot  be  copyrighted,  the  common  law  rights  not  being 
superseded  by  statute,  still  persist.  That  news  such  as  involved  in 
the  case  at  bar  cannot  be  copyrighted  is  apparent  from  the  prac- 
tical impossibility,  for  instance,  of  meeting  the  requirement  of  the 
statute  for  the  filing  of  two  copies  or  titles  of  the  thousands  of  dis- 
patches which  are  sent  every  day. 
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All  these  questions  are  immaterial,  however,  because  it  is  so 
well  settled  and  so  plainly  obvious  that  news  is  not  literary  prop- 
erty. 

The  distinction  on  the  facts  we  have  analyzed  above  in  Point 
I  of  this  brief.  News  has  no  resemblance  of  any  kind  to  literary 
property,  except  the  accidents  that,  like  trade-marks,  it  is  expressed 
in  words,  and  in  print  and  on  paper.  There  is  no  imaginative  or 
intellectual  quality  in  its  production,  except  the  imagination  and 
intellect  which  go  into  the  organization  for  its  collection  and  dis- 
tribution. Indeed  its  character  as  news  disappears  when  invention 
or  imagination  is  introduced  into  its  substance,  and  it  then  becomes 
what  is  known  as  a  "fake". 

It  is  even  immaterial  whether  it  is  expressed  in  words  of  one 
sort  or  another  or  in  any  order.  The  news  item,  for  instance, 
"The  Austrian  Emperor  died  today",  is  exactly  identical,  as  a  com- 
mercial commodity,  with  the  words,  "The  death  of  the  Austrian 
Emperor  occurred  today".  The  inapplicability  of  the  copyright 
idea  and  the  literary  idea  is  too  plain  for  discussion  and  we  shall 
say  no  more  about  it,  excepting  to  refer  to  the  passages  quoted  in 
Points  I  and  II  from  the  National  Telegraph  Company  case  and 
the  Dodge  case,  inviting  attention  especially  to  the  conclusion  of 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  in  the  Tele- 
graph Case,  as  stated  in  the  passage  quoted  in  Point  II  above,  as 
follows : 

"Is  the  enterprise  of  the  great  news  agencies  or  the  independent 
enterprise  of  the  great  newspapers,  or  of  the  great  telegraph  and  cable 
lines,  to  be  denied  appeal  to  the  courts,  against  the  inroads  of  the 
parasite,  for  no  other  reason  than  that  the  law,  fashioned  hitherto  to 
fit  the  relations  of  authors  and  the  public,  cannot  be  made  to  At  the 
relations  of  the  public  and  this  dissimilar  class  of  servants?  Are  we 
to  fail  in  our  plain  duty  for  mere  lack  of  precedent?  We  choose, 
rather,  to  make  precedent — one  from  which  is  eliminated,  as  imma- 
terial, the  law  grown  up  around  authorship — and  we  see  no  better  way 
to  start  this  precedent  upon  a  career,  than  by  affirming  the  order  ap- 
pealed from."     (Italics  ours.) 

As  Stated  above,  this  decision  was  cited  with  approval  by  the 
Supreme  Court  in  the  Christie  Case  and  followed  by  the  McDear- 
mott  and  Tucker  cases,  supra. 
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Fourth:  Even  if  the  rule  relative  to  loss  of  property  rights  by 
unrestricted  publication  were  applicable  to  this  type  of  property, 
the  injunction  should  still  be  granted,  because  the  publication  here 
is  subject  to  restriction  by  imperative  implication. 

The  doctrine  of  loss  of  property  rights  by  publication  in  literary 
property  is  based  upon  a  conception  of  voluntary  dedication  to  the 
public.  Where  a  restriction  is  made  either  expressly  or  by  implica- 
tion, the  owner's  rights  continue,  however  broad  and  unlimited  the 
publication  may  otherwise  be. 

This  doctrine  of  restriction,  by  implication  or  expressly,  has 
been  seized  upon  by  courts  as  a  means  of  adjusting  the  law  of  lit- 
erary property  and  copyright  to  the  business  necessities  of  news 
service. 

We  think  it  is  plain  that  the  method  taken  by  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  in  the  National  Telegraph  Case  is 
at  once  more  frank,  more  sensible,  and  sounder  law.  It  relies  upon 
the  unanswerable  grounds  of  essential  difference  which  make  news 
a  totally  different  article,  legally  as  it  is  in  fact,  from  literary  prop- 
erty. 

If,  however,  the  courts  cannot  escape  from  the  rules  laid  down 
for  literary  property  and  adjust  themselves  squarely  with  the  facts 
of  the  newspaper  business,  then  the  complainant  is  entitled  to  the 
same  fiction  which  some  of  the  other  courts  (not  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit)  have  thought  it  desirable  to 
raise  in  the  news  ticker  cases. 

From  the  decision  of  the  Kiernan  Case  by  Judge  Van  Brunt  in 
1876  (50  How.  Pr.  194,  supra),  down  to  this  date,  there  has  been 
no  case  that  we  can  find  in  which  injunction  has  been  denied  for 
lack  of  restriction  in  the  publication  of  news  or  matters  analogous 
to  news.  In  1900,  before  the  decision  of  either  the  National  Tele- 
graph Case  by  the  Seventh  Circuit  Court  of  Appeals  or  the  Chris- 
tie Case  by  the  Supreme  Court,  Judge  Seaman  declined  to  grant 
a  preliminary  injunction  because  he  was  doubtful  whether  the  ticker 
and  blackboard  publications  might  not  have  amounted  to  a  sur- 
render of  the  property  rights.  Board  of  Trade  v.  Thompson  Co. 
et  al.,  103  Fed.  902 ;  but  on  final  hearing,  in  1901,  he  allowed  the 
injunction.    Board  of  Trade  v.  Haddon-Krull  et  al.,  109  Fed.  705. 
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Tribune  Co.  of  Chicago  v.  Associated  Press,  ii6  Fed.  126  (Feb., 
1900),  which  will  probably  be  cited  by  the  defendant,  was  also 
decided  by  Judge  Seaman,  but  prior  to  the  decision  of  the  Cir- 
cuit Court  of  Appeals  for  his  Circuit  in  the  National  Telegraph  case, 
and  also  prior  to  his  own  decision  in  the  Hadden-Krull  case  (in 
1901),  though  reported  in  a  later  volume.  It  is,  therefore,  no 
authority;  and  it  also  was  decided  upon  special  grounds  of  copy- 
right, which  are  inapplicable  here,  as  we  have  shown,  and  without 
any  consideration  at  all  of  the  points  here  involved. 

There  is  controlling  authority,  however,  upon  a  news  ticker 
case  which  it  is  impossible  to  distinguish  on  its  facts  or  in  prin- 
ciple from  this.  The  Circuit  Court  of  Appeals  for  this  Circuit  held 
in  Board  of  Trade  v.  Tucker,  221  Fed.  305,  page  307,  that  "the 
posting  of  quotations  from  such  tickers  on  to  a  blackboard  in  the 
office  of  a  subscribing  broker  is  not  the  sort  of  publication  which 
will  terminate  complainant's  property  right  in  them".  If  it  be  said 
that  not  everybody  could  go  into  brokers'  offices,  it  can  equally  be 
said  that  not  everybody  can  buy  or  read  a  newspaper,  or  reach  or 
read  a  bulletin  board ;  if  it  be  said  that  there  was  an  implied  restric- 
tion against  the  republication  of  the  items  in  competition  with  the 
Telegraph  Company,  the  same  is  true  here ;  or  if  it  be  said  that  the 
broker  who  owned  the  office  was  under  contract  not  to  use  the 
news  for  supplying  other  ticker  companies  service,  the  same  is 
true  here,  because  the  Associated  Press  sends  its  news  to  its  mem- 
bers with  the  same  restriction,  and  the  publication  or  posting  by 
the  members  is  no  more  complete  and  open  than  the  publication  and 
posting  by  the  broker. 

Nor  can  the  case  of  the  Board  of  Trade  v.  McDearmott  Com- 
mission Co.  et  al.,  143  Fed.  188 ;  C.  C,  W.  D.,  Mo.,  supra,  be  dis- 
tinguished in  any  way.  The  stock  ticker  news  there  concerned  was 
proved  to  have  been  publicly  displayed,  and  yet  an  injunction  was 
granted  against  a  rival  ticker  concern  which  copied  the  items  from 
blackboards  in  Chicago  and  got  them  posted  in  Kansas  City  within 
five  minutes.  The  restriction  of  even  public  blackboard  display 
was  well  explained  by  the  Court  as  follows : 

"The  merchant  displays  his  goods  in  windows  and  upon  the  streets 
to  attract  attention  and  to  invite  trade;  but  this  does  not  authorize 
his  competitors  or  others  to  appropriate  the   property   so  displayed 
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without  compensation  nor  does  it  in  any  way  deprive  the  owner  of  his 
right  of  protection  to  all  of  his  property  rights  therein"   (pp.  190-1). 

Of  course  it  is  perfectly  obvious  that  the  purpose  of  newspaper 
bulletin  boards  is  the  same  as  that  pointed  out  in  this  passage; — 
it  is  the  advertisement  of  the  newspaper,  not  a  surrender  of  its 
value. 

However,  as  we  have  said,  all  this  manipulation  of  the  publica- 
tion idea  ought  to  be  eliminated,  as  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  frankly  did  eliminate  it.  None  of  the  ticker 
tape  cases  are  really  cases  of  restriction  in  the  number  or  identity 
of  the  persons  who  are  to  be  allowed  to  read  them.  No  one  really 
believes  that  the  ticker  tapes  which  come  out  from  the  news  tickers 
all  over  this  country,  in  practically  every  broker's  office,  every 
hotel  of  importance,  all  great  restaurants,  great  numbers  of  saloons, 
and  in  multifold  transcriptions  on  blackboards  are  really  restricted, 
excepting  as  they  are  restricted  by  fundamental  principles  of  fair 
dealing  and  the  restraints  against  misappropriation. 

The  real  restriction,  if  it  be  material  to  find  one,  is  the  one 
which  is  implied  against  the  use  to  which  the  readers  may  put  the 
ticker  news.  Every  adult  man  can  see  the  items  if  he  wants  to,  but 
nobody  is  intended  to  be  given  any  right  to  take  them  off  the 
blackboard  for  commercial  sale  as  news. 

The  fact  that  there  may  be  two  kinds  of  restriction  (first,  a 
restriction  to  a  limited  class ;  second,  a  restriction  upon  the  use, 
even  though  the  whole  world  has  access)  is  clearly  shown  in  Werch- 
meister  v.  Am.  Lith.  Co.,  134  Fed.  321,  where  it  was 

Held  that  it  was  not  a  dedication  of  a  picture  to  exhibit  it  in  a 
public  gallery  where  no  .one  was  allowed  to  copy  pictures,  and  where 
a  fee  of  admission  was  charged. 

"There  may  be  a  general  or  limited  publication.  The  use  of  the 
word  'publication'  in  these  two  senses  is  unfortunate  and  has  led  to 
much  confusion  *  *  *.  The  nature  of  the  property  in  question  in 
large  measure  determines  the  extent  of  public  right  *  *  *  The 
result  of  an  examination  of  the  authorities  seems  to  show  that  the 
following  propositions  are  established :  A  general  publication  consists 
in  such  a  disclosure,  communication,  circulation,  exhibition,  or  distribu- 
tion of  the  subject  of  copyright  tendered  or  given  to  one  or  more 
members  of  the  general  public  as  implies  an  abandonment  of  the  right 
of  copyright  or  its  dedication  to  the  public.  Prior  to  such  publication, 
a  person  entitled  to  copyright  may  restrict  the  use  or  enjoyment  of 
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such  subject  to  definitely  selected  individuals  or  a  limited  ascertained 
class,  or,  he  may  expressly  or  by  implication  confine  the  enjoyment  of 
such  subject  to  some  occasion  or  definite  purpose." 

The  point  is  very  clearly  put  by  the  Supreme  Court  of  Massa- 
chusetts in  Tompkins  v.  Halleck,  133  Mass.,  32,  43  Am.  Rep.  480. 
The  Court  emphasized  the  fact  that  plays  have  more  than  literary 
value,  in  the  peculiar  value  "which  they  have  by  reason  of  their 
capacity  for  scenic  representation".  It  affirms  the  theory  that  an 
owner's  rights  are  lost  by  dedication,  but  says : 

"But  the  question  is  as  to  the  extent  of  that  dedication.  ♦  ♦  * 
It  is  not  that  the  spectator  learns  the  whole  play  which  entitles  the 
author  to  object;  it  is  the  use  that  is  sought  to  be  made  of  that  which 
is  learned  which  affords  just  ground  of  complaint.  *  *  *  If  the 
spectator  desires,  there  is  no  reason  why  he  should  not  be  permitted 
to  take  notes  for  any  fair  purpose.  *  *  *  Jt  is  the  use  intended  to 
be  made  that  renders  it  proper  to  restrain  such  an  act.  *  *  *  In 
whatever  mode  the  copy  is  made,  it  is  the  use  of  it  for  representation 
which  operates  to  deprive  the  author  of  his  rights." 

Just  as  in  the  above  case  a  play  has  a  peculiar  value  because 
of  its  capacity  for  scenic  representation,  so  in  the  case  at  bar  the 
news  has  a  peculiar  value  as  a  business  commodity.  Just  as  the 
whole  public  can  witness  a  play,  but  cannot  use  it  in  competition 
with  the  producer,  so  in  the  case  at  bar  the  whole  public  can  read 
the  news,  but  cannot  use  it  in  competition  with  the  complainant. 

The  case  of  Tompkins  v.  Halleck,  supra,  was  followed  by 
Aronson  v.  Baker,  43  N.  J.  Eq.  365,  where  the  Court  said : 

"The  rule  which  I  think  should  be  adopted  may  be  stated  as  fol- 
lows :  that  the  owner  of  a  dramatic  or  musical  composition  may,  like 
the  owner  of  any  other  kind  of  property,  do  with  his  own  as  he 
pleases;  he  may  retain  it  for  his  own  use  and  benefit,  or  he  may  give 
it  to  the  public  out  and  out,  or  he  may  make  a  limited  or  partial  dedi- 
cation of  it,  and  when  his  act  of  dedication  is  of  such  a  character  as 
to  show  unmistakably  that  he  does  not  intend  to  abandon  all  right, 
but  simply  to  give  the  public  the  right  to  have  a  limited  use  of  his 
property,  or  to  use  it  in  a  particular  way,  and  to  reserve  to  himself 
whatever  is  not  plainly  given,  the  public  acquire  the  right  to  use  his 
property  to  the  extent  of  his  dedication,  hut  nothing  more,  and  any 
use  of  it  in  excess  of  the  extent  dedicated  is  in  violation  of  his  re- 
served rights." 
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The  publication  of  Associated  Press  news  by  its  members  is  no 
more  a  dedication  of  that  news  to  the  readers  for  all  purposes  than 
is  the  performances  of  plays  which,  however  public,  have  been 
held  not  to  include  a  dedication  for  purposes  of  reproduction  from 
memory. 

Boucicault  v.  Fox,  5  Blatch.  87 ;  Fed.  Cas.  No.  1691 ; 
Boucicault  v.  Hart,   13  Blatch.  47;  Fed.  Cas.  No. 

1692; 
Crowe  V.  Aiken,  2  Bess.  215;  Fed.  Cas.  No.  3441 ; 
Universal  Film  Co.  v.  Copperman,  218  Fed.  577; 
Ferris  v.  Frohman,  223  U.  S.  424; 

or  the  public  delivery  of  lectures  (even  with  provision  of  printed 
copies  for  students)  which  were  held  not  to  constitute  a  dedication 
for  redelivery  or  republication, 

Drummond  v.  Altenus,  60  Fed.  338; 

Abernathy  v.  Hutchinson,  3  L.  J.  Ch.  209 ; 

Bartlette  v.   Critenden,  4  McLean,   300,   Fed.   Cas. 

1082;  5  McLean,  32,  Fed.  Cas.  1076; 
Nichols  V.  Pitman  ( 1884,  L.  J.  26  Ch.  Div.  374)  ; 
Caird  v.  Sime,  12  App.  Cas.  326; 

or  the  exhibition  of  pictures  and  publication  of  engravings  which 
have  been  held  not  to  be  such  a  dedication  as  permits  publication 
of  copies  not  authorized  by  the  author. 

Werchmeister  v.  Am.  Lith.  Co.,  supra,  p.  42. 
Turner  v.  Robinson,  10  Ir.  Ch.  Rep.  121. 

All  these  cases  are  like  news  in  that  they  were  put  out  for 
everybody  to  observe,  for  everybody  to  think  about  or  talk  about, 
or  use  in  any  way  except  for  reproduction  or  sale  in  competition 
with  the  original  producer,  in  respect  to  which  they  are  subject 
to  restriction  implied  in  their  very  nature. 

No  express  reservation  could  possibly  he  clearer  than  the  neces- 
sary implication  inherent  in  the  very  conditions  of  the  business  as 
stated  above. 
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No  honorable  business  man  could  possibly  assume  that  the  pub- 
lications, upon  which  the  defendant  relies  to  justify  its  piracy,  is 
intended  to  be  a  voluntary  consent  to  it;  or  that  the  publication  of 
The  New  York  Times  shortly  after  midnight  is  a  consent  to  its 
reprinting  before  breakfast  by  the  defendant;  or  that  the  publica- 
tion of  Associated  Press  news  in  a  single  New  York  paper  instantly 
destroys  the  property  interest  therein  of  all  the  Western  papers 
which  have  equally  contributed  to  the  cost  of  its  production. 

THIRD  POINT. 

Aside  from  any  technicalities  of  the  law  of  property, 
complainant  is  entitled  to  the  injunction  both  at  common 

LAW  AND  UNDER  THE  FedERAL  TraDE  COMMISSION  AcT,  AGAINST 
THE  UNFAIR  COMPETITION  OF  THE  DEFENDANT,  AT  ANY  TIME  AND 
BY  ANY  MEANS  WHATEVER. 

By  section  5  of  the  Federal  Trade  Commission  Act,  approved 
September  26,  1914,  it  is  provided  "that  unfair  methods  of  compe- 
tition in  commerce  are  hereby  declared  unlawful". 

Both  under  this  statute  and  under  established  rules  of  com- 
mon law,  the  motion  papers  show  a  plain  right  to  an  injunction 
restraining  defendant  from  unfair  competition,  by  especially  the 
following  methods : 

I :  By  bribing  or  otherwise  inducing  persons,  who  have  custody 
of  complainant's  news  in  confidence,  to  reveal  it. 

2 :  By  causing  members  of  the  complainant  to  violate  their  con- 
tracts and  confidential  relations  with  it  and  give  news  of  the  Asso- 
cation  to  the  defendant  contrary  to  their  obligations. 

3 :  By  appropriating  the  news  collected  at  our  expense  from 
early  editions  and  bulletins  and  using  it  as  their  own  property  for 
sale,  availing  themselves  of  the  difference  in  time  between  the  East 
and  the  West,  of  the  accidents  of  telegraphic  communication,  and 
of  the  modem  speed  of  reprinting  so  as,  without  substantial  cost, 
to  stand  on  an  equal  footing  with  the  complainant  and  its  members, 
who  have  borne  the  cost. 

Methods  i  and  2  are  dealt  with  separately  in  the  next  succeed- 
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ing  point  of  this  brief,  though  they  are  both  also  phases  of  the 
general  proposition  of  this  point.  We  have  dealt  with  them 
separately,  however,  for  the  reason  that  the  particular  methods  of 
unfair  competition  which  they  involve  happen  to  be  subject  to 
injunction  in  and  of  themselves  irrespective  of  the  idea  of  unfair 
competition.  Although  what  is  said  under  this  Point  is  equally 
applicable  to  them,  we  confine  the  discussion,  in  this  point  to  the 
3rd  of  the  methods  above  mentioned. 

The  defendant  concedes  that  it  really  has  been  doing  what  the 
complainant  alleges,  i.  e.,  taking  Associated  Press  news  from  early 
bulletins  or  early  editions  and  then  distributing  it  to  its  own  corre- 
spondents throughout  the  country.  (See  Mr.  Untermyer's  state- 
ment at  the  argument  that  "if  we  were  required  to  confine  ourselves 
to  the  news  that  comes  through  our  service,  it  would  not  be  ade- 
quate. We  have  got  to  take  news  from  the  early  editions  of  other 
papers,  just  as  they  take  it  and  everybody  takes  it".  (And  see  also 
affidavits  of  Merrill,  A  fol.  23" ;  Wilson,  A.  f ols.  78-9,  109" ;  Paris, 
A.  fol.  132'';  Ward,  A.  fols.  144-150-157^;  Sartwell,  A;  fol  296^; 
Baskervill,  A.  fol.  31 1^) 

First:  The  defendant's  practice  of  taking  our  news  from  early 
editions  and  bulletins  and  distributing  and  selling  it  bodily  without 
any  labor  of  original  investigation  and  without  any  expense  on  its 
own  part  (excepting  the  expense  of  transcribing  and  distributing) 
is,  in  fact  and  effect,  unfair  business  competition. 

We  pass  for  the  moment  the  question  whether  it  is  also  unfair 
competition  for  us  to  take  news  from  bulletins  and  published 
papers,  and  treat  it  as  a  rumor,  and  use  it  as  a  clue  for  our  own 
development  of  the  news  by  our  own  machinery  and  by  original 
investigation,  and  in  no  way  that  could  enable  us  to  undersell  the 
defendant.  That  is  another  proposition  depending  upon  different 
considerations  of  the  facts  of  this  business  in  its  present  stage  of 
its  development. 

"Page  61  this  volume. 
*Pages  74,  83  this  volume. 
''Page  89  this  volume. 
"•Pages  92,  94,  95  this  volume. 
^Page  125  this  volume. 
^Page  129  this  volume. 
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The  defendant's  practice,  however,  by  which  it  claims  the  right 
to  take  the  news  collected  by  us  at  great  expense  and  use  it  bodily 
as  a  commercial  asset,  acquired  without  even  the  expense  of  any 
original  investigation,  and  then  to  use  it  in  competition  against 
us  and  so  as  to  deprive  us  of  the  fruits  of  our  labor  and  capital 
is  unfair  competition  beyond  question. 

There  are  two  basic  considerations  of  fact  which  control  the 
Courts  in  passing  upon  competitive  methods  in  such  a  situation  as 
this: 

First,  fairness  as  between  the  parties  in  regard  to  their  private 
interest,  which  means,  summarily  (so  far  as  concerns  this  case), 
that  no  man  can  fairly  be  permitted  to  compete  against  his  rival 
out  of  the  rival's  own  pocket,  or  as  Lord  Mansfield  said:  "It  is 
certainly  not  agreeable  to  natural  justice  that  a  stranger  should 
reap  the  beneficial  pecuniary  produce  of  another  man's  work". 

Second,  the  public  interest  in  the  efficiency  of  business  as  the 
public's  only  means  of  supporting  life. 

On  both  of  these  principles  complainant  is  entitled  to  this 
injunction  to  the  full  extent  of  its  prayer. 

On  the  first  consideration — fairness  as  between  the  parties — 
we  hardly  need  add  anything  to  the  discussion  under  Points  I  and 
II  of  this  brief,  but  summarily,  we  may  point  out  here  that  the 
defendant's  practice  is,  in  fact,  an  appropriation  without  cost  to 
itself  of  values  created  by  us.  The  effect  is  to  make  the  collecting 
agencies,  which  we  have  established  and  are  operating  all  over  the 
world  at  great  cost,  the  direct  servant  and  source  of  supply  for 
business  goods  to  be  distributed  and  sold  by  the  defendant. 

The  defendant's  practice  not  only  takes  the  advantage  of  our 
capital  and  labor  but  it  also  deprives  us,  and  our  members,  of  the 
fruits  thereof,  because  it  is  impossible  for  us  to  enjoy  the  pro- 
ceeds of  this  vast  machinery,  operated  at  a  cost  in  excess  of  three 
and  a  half  millions  a  year,  if  we  are  entitled  to  receive  merely 
the  price  of  one  paper  sold  for  one  cent. 

The  complete  country-wide  publication  of  the  news  collected 
by  us  is  the  only  possible  way  in  which  the  complainant  can  "gain 
its  reward"   (to  quote  the  phrase  of  the  Supreme  Court  in  the 
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Christie  case,  supra)  for  its  worldwide  organization  and  expendi- 
ture, and  it  is  the  very  foundation  upon  which  the  whole  business 
rests.  The  defendant's  idea  that  the  collecting  labor  and  expense 
can  be  severed  from  the  distribution  and  reimbursement  is  noth- 
ing but  a  claim  that  it  can  fairly  swallow  the  profit  end  of  our 
business  while  we  endure  the  expense  end.  On  such  a  basis,  the 
expense  end — which  is  the  production  end — must  eventually  dis- 
appear, and  with  it  the  whole  industry. 

The  situation  is  equally  clear  in  regard  to  the  second  funda- 
mental principle — the  public's  own  interest  in  the  efficiency  of 
business,  as  its  means  of  supporting  life. 

The  argument  of  defendant's  counsel  on  the  hearing  seemed 
to  be  based  on  an  idea  that  news  is  a  sort  of  physical  raw  material 
which  flows  automatically  from  all  over  the  world,  and  auto- 
matically supplies  a  reservoir  the  tapping  of  which  ought,  in  the 
public  interest,  to  be  free  to  all,  without  charge.  This  is  the 
"monopoly"  idea,  upon  which  Mr.  Untermyer  said,  for  instance, 
at  the  argument, 

"Why,  the  high  road,  and  the  short  road  to  the  most  oppressive 
monopoly  the  world  has  ever  known  could  be  reached  in  very  quick 
order  by  subscribing  to  any  such  proposition  as  these  gentlemen  sub- 
mit." 

From  the  point  of  view  of  public  policy  and  the  public  interest, 
the  situation  in  the  true  facts  of  this  business  is  almost  exactly 
the  reverse.  The  world's  news  is  not  an  automatic  stream  filling 
a  reservoir  to  which  the  public  interest  would  give  everybody  free 
access.  It  is  a  product  created  and  transported  at  vast  expense 
for  which  the  only  possible  reimbursement  lies  in  the  pay  for  its 
distribution  and  sale.  The  collecting  business  is  not  separate  and 
independent  from  the  distributing  and  selling  business,  but 
inextricably  attached  to  it  and  absolutely  dependent  upon  it  for 
very  existence.  The  collecting  end  is  the  output  and  the  selling 
end  is  the  income. 

Counsel  are  similarly  in  error  in  saying,  as  Mr.  Untermyer 
said : 

"Whether  you  get  a  paper  that  is  served  by  one  press  association 

or  the  other,  or  by  both,  the  public  gets  the  benefit  of  all  the  news 

collected  by  two  independent  associations"   (M.,  p.  73). 
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Of  course,  in  a  sense,  any  buying  public  gets  at  least  some 
temporary  advantage  from  an  opportunity  to  purchase  any  pro- 
ducer's product  from  some  one  else,  at  less  than  the  producer's 
cost,  but  even  that  advantage  does  not  survive  the  destruction  of 
the  producing  work  which  must  inevitably  result  from  it,*  and 
even,  so  long  as  it  does  last,  it  is  an  unconscionable  benefit  and 
one  to  which  the  public  is  not  entitled. 

If,  then,  this  Court  establishes  as  the  basis  of  the  law  con- 
trolling this  business  of  news  gathering  and  publication,  a  proposi- 
tion that  the  only  return  to  which  the  complainant  is  entitled  for 
discovering  and  bringing  to  this  country  all  the  news  of  the  world, 
is  the  right  either  of  putting  it  on  a  bulletin  board  for  nothing, 
or  publishing  it  in  one  paper  sold  at  one  cent,  then  the  Court 
absolutely  undermines  the  business  altogether. 

Therefore  we  say  that  not  only  the  fundamental  principle  of 
fair  competition  in  business,  by  which  equity  will  enjoin  a  com- 
petitor from  appropriating  to  himself  values  created  by  his  rival, 
but  also  the  great  public  interest  in  the  dissemination  of  news 
demands  the  granting  of  this  injunction  to  the  full  extent  and 
in  the  broadest  terms. 

Second:  Under  such  circumstances  the  defendant's  copying 
and  using  the  complainant's  news  for  sale  as  a  commercial  prod- 
uct is  unlawful  under  the  established  authorities. 

It  is  entirely  immaterial  whether  the  defendant  gets  our  news 
by  stealing  it,  by  bribing  employees  in  confidential  relation,  by 
inducing  breaches  of  contract  by  our  members,  by  reading  from 
our  Morkrum  machines  (all  of  which  are  acts  in  and  of  them- 
selves subject  to  injunction  on  independent  grounds) — or  by  vol- 
untary revelation  from  our  employees,  or  by  taking  it  from  our 
bulletins  and  early  editions-T-.fo  long  as  the  use  it  makes  of  the 
news,  however  acquired,  is  to  cpmpete  unfairly  with  us,  to  obtain 
the  fruits  of  our  labor  and  expenditure  free  of  cost,  and  deprive 
us  thereof,  and  so  threaten  the  very  existence  of  the  whole  busi- 
ness organization  of  news  collection  throughout  the  world. 

*See  the  sentence  quoted  at  p.  28,  supra,  from  the  National  Telegraph 
case : — "The  parasite  that  killed  would  itself  be  killed,  and  the  public  would 
be  left  without  any  service  at  any  price." 
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As  we  have  shown  above,  it  is  perfectly  consistent  with  fair- 
ness and  equity  and  the  business  existence  of  the  news  collecting 
agencies  that  anyone  should  copy  news  from  any  published  news- 
paper or  bulletin  board  and  use  it  any  way  in  which  the  public 
ordinarily  uses  information.  In  other  words,  copying  news  is  not 
unlawful  in  and  of  itself,  and  the  defendant  therefore  argues  that 
it  is  not  unlawful  even  when  done  systematically  as  a  method  of 
business  competition,  and  as  a  means  of  getting  the  advantage 
of  complainant's  labor  and  expenditure  without  any  payment 
therefor,  beyond  the  one  cent  which  the  newspaper  costs  or,  if 
it  is  a  case  of  copying  from  a  bulletin  board,  entirely  free  of 
expense. 

This  contention  is  directly  in  the  teeth  of  the  cases  we  have 
discussed  in  Point  II,  supra,  which  are  based  in  part  on  the  unfair 
competition  principle,  as  well  as  on  the  property  rules.  We  shall 
not  repeat  the  discussion  of  those  cases  here,  except  to  quote  the 
analysis  made  of  them  from  this  particular  point  of  view,  in  the 
Document  entitled  "Trust  Laws  and  Unfair  Competition",  issued 
by  the  United  States  Bureau  of  Corporations,  on  March  15,  191 5.* 

"Section  6.  Appropriation  of  Values  C«eated  by  Competitor's 
Expenditures. 
"A  peculiarly  subtle  form  of  competition  is  disclosed  in  the  appro- 
priation in  diverse  ways  of  values  created  by  a  competitor's  expendi- 
tures. Such  a  method  of  obtaining  a  rival's  patronage  and  at  the  same 
time  profiting  by  his  pioneering  in  a  particular  business  has  been 
attempted,  among  other  ways,  by  surreptitiously  or  openly  taking  in- 
formation which  another  has  collected  for  sale  at  large  expense,  and 
disposing  of  it  in  competition  with  the  owner;  by  duplicating  and 
selling  another's  articles,  where,  without  the  use  of  the  original,  a 
competing  article  could  not  be  had  at  all,  or  could  be  produced  only 
at  great  expense ;  by  filling  and  selling  a  competitor's  receptacles 
without  entirely  obliterating  his  name  and  that  of  his  product  and 
without  any  express  notice  to  the  purchaser  that  the  receptacle  did 
not  contain  the  same  article  with  which  it  was  originally  filled.  The 
cases  of  this  description  are  apparently  limited  in  number  and,  while 
they  show  a  tendency  on  the  part  of  the  courts  to  prevent  one  from 
dishonestly  acquiring  the  benefit  of  another's  investments  and  labor, 
the  limits  of  the  doctrine  do  not  appear  to  be  as  yet  well  defined. 

*A  copy  of  this  Document  will  be  submitted  to  the  Court  herewith. 
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"American  Decisions. 
"An  illustration  of  the  principle  is  found  in  a  decision  of  the  Su- 
preme Court  of  the  United  States  in  1905  where  it  was  held  that  the 
Chicago  Board  of  Trade,  which  permitted  certain  telegraph  companies 
to  have  its  quotations  for  transmission  to  parties  approved  by  it,  could 
enjoin  a  company,  which  secured  the  quotations  in  some  unknown 
manner,  from  distributing  them  to  others.  In  this  case  it  was  held 
that  the  exchange  did  not  lose  its  property  right  in  the  quotations  by 
communicating  them  to  the  telegraph  companies  (Board  of  Trade  v. 
Christie  Grain  &  Stock  Company,  198  U.  S.  236  (1905)).  In  a  sub- 
sequent case  the  same  court  held  that  quotations  on  the  New  York 
Cotton  Exchange  were  the  property  of  the  exchange,  and  that  it  could 
control  their  distribution  in  such  a  way  as  it  saw  fit.  (Hunt  v.  New 
York  Cotton  Exchange,  205  U.  S.  322  (1907)).  Similarly  where  a 
telegraph  company,  at  considerable  expense,  collected  news  relating 
to  current  prices  of  securities,  race  track,  baseball,  and  other  events, 
it  was  held  that  the  company's  property  in  the  news,  which  consisted 
largely  in  making  it  available  in  the  shortest  possible  time  after  the 
happening  of  the  events  reported,  was  entitled  to  protection,  and  that  this 
company  could  enjoin  another  from  taking  the  news  from  its  tape  in 
the  office  of  its  patrons  and  delivering  it  with  only  a  few  moments  loss 
of  time  to  its  own  customers.  (National  Telegraph  News  Co.  v. 
Western  Union  Telegraph  Co.,  119  Fed.  294  (C.  C.  A.,  1902).  See 
also  Board  of  Trade  v.  Hadden-Krull  Co.  et  al.,  109  Fed.  705  (C.  C, 
1901)  ;  Illinois  Commission  Co.  et  al.  v.  Cleveland  Telegraph  Co.  et  al., 
119  Fed.  301  (C.  C.  A.,  1902)  ;  Board  of  Trade  v.  Celia  Commission 
Co.  et  al.,  145  Fed.  28  (C.  C.  A.,  1906)  ;  Kiernan  v.  The  Manhattan 
Quotation  Telegraph  Co.,  50  How.  Prac.  194  (N.  Y.  Sup.  Ct.,  1876)  ; 
Board  of  Trade  v.  Tucker,  221  Fed.  305  (C.  C.  A.,  1915)).  And  a  com- 
pany which  collected  advanced  information  respecting  the  proposed 
construction  of  buildings,  sewers,  waterworks,  and  other  public  works, 
which  it  sold  to  subscribers  under  contract  that  it  should  be  held  in 
strict  confidence,  was  granted  an  injunction  restraining  another  from 
procuring  the  information  from  its  subscribers  and  selling  it  in  com- 
petition with  it.  (Dodge  Co.  v.  Construction  Information  Co.  et  al., 
183  Mass.  62  (1903)).  The  same  principle  appears  to  have  been  applied 
to  entirely  different  facts  in  Fonotipia  Co.  (Ltd.)  et  al  v.  Bradley 
(171  Fed.  951  (C.  C,  1909)).  There  the  Fonotipia  Co.  manufactured 
records  for  use  on  graphophones.  The  Continental  Record  Co.  manu- 
factured records  from  a  matrix  produced  by  them  from  the  commer- 
cial records  of  the  Fonotipia  Co.,  and  sold  them  in  competition  with 
it,  advertising  them  at  greatly  reduced  rates  and  as  reproductions  of 
the  voices  of  artists  under  contract  with  the  Fonotipia  Co.,  asserting 
also  that  the  records  were  identical  with  the  originals.  The  Fonotipia 
Co,   was   granted   an   injunction   restraining   the   rival    company   from 
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selling  copies  of  its  records,  the  court  holding  it  to  be  wrongful  appro- 
priation of  the  property  of  the  Fonotipia  Co.  Similarly,  where  a  com- 
pany manufactured  illuminating  gas  called  Prest-0-Lite  for  use  on 
automobiles,  and  sold  it  in  containers  of  peculiar  construction,  and 
had  established  depots  in  all  the  larger  towns  of  the  United  States, 
where  an  empty  container  could  be  immediately  exchanged  for  a  filled 
one,  it  was  held  that  the  company  could  restrain  a  dealer  from  having 
said  containers  filled  with  a  competing  gas  and  disposing  of  them  in 
competition  with  it  without  first  obliterating  therefrom  the  company's 
name,  the  word  "Prest-O-Lite"  and  any  other  marking  identifying  the 
container  with  the  manufacturer  of  Prest-O-Lite.  (Prest-O-Lite  Co. 
V.  Davis  et  al.,  209  Fed.  917  (D.  C,  1913)).  Cf.  Victor  Talking  Mach. 
Co.  V.  Armstrong,  132  Fed.  711  (C.  C,  1904).  So  also  a  company 
which  had  incurred  the  initial  expense  of  a  series  of  advertisements 
by  publishing  a  picture  of  a  young  woman  with  the  words  "Wink  at 
the  grocer  and  see  what  you  will  get.  K.  T.  C",  for  the  purpose  of 
exciting  curiosity  and  attracting  the  attention  to  subsequent  adver- 
tisements that  would  disclose  the  character  of  the  goods  advertised 
and  the  name  of  the  manufacturer,  was  granted  a  preliminary  injunc- 
tion restraining  another  from  publishing  advertisements  in  such  form 
as  to  create  the  belief  that  its  goods  were  referred  to  in  the  advertise- 
ment first  issued.  (Case  not  reported.)  The  case  was  not  carried  to 
a  final  hearing.  On  the  other  hand,  the  St.  Louis  court  of  appeals 
held  that  a  laundry  company  which  had  inaugurated  a  similar  series 
of  advertisements  by  having  an  advertising  company  publish  on  sign- 
boards and  cards  the  word  "Stopurkicken"  could  not  recover  from  an 
envelope  company  which,  with  knowledge  of  the  purpose  for  which 
public  attention  had  been  directed  to  the  word,  itself  printed  and  dis- 
tributed a  large  number  of  cards  bearing  that  word,  followed  by  the 
name  of  the  envelope  company.  (Westminster  Laundry  Co.  v.  Hesse 
Envelope  Co.,  156  S.  W.  767  (St.  Louis  court  of  appeals,  1913))" 

Beyond  this  line  of  cases  which  are  directly  in  point  on  their 
facts,  there  are  numerous  decisions  which  dispose  of  defendant's 
theory  that  they  can  do  anything  in  competition,  regardless  of  the 
circumstances  and  effect,  which  is  not  specifically  unlawful  gen- 
erally. 

The  defendant's  idea  that  a  practice  must  be  "unlawful  per  se" 
before  it  can  be  enjoined  as  unfair  competition,  was  exploded  by 
Mr.  Justice  Holmes  in  his  book  on  the  Common  Law,  page  75, 
in  which  he  showed  that  "no  act  is  unlawful  per  se". 

There  are  a  multitude  of  cases  which  illustrate  the  point,  and 
indeed  the  modern  law  for  the  control  of  competition  in  business 
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and  the  development  of  monopoly  depends  to  a  very  large  extent 
upon  the  principle  that  even  acts  which  might  be  innocent  and 
lawful  if  done  under  other  circumstances  are  injurious  and  unlaw- 
ful if  they  operate  unfairly  in  competition. 

As  the  Supreme  Court  said  in  Aikens  v.  Wisconsin,  195  U.  S. 
194,  206,  infra:  "No  conduct  has  such  an  absolute  privilege  as  to 
justify  all  possible  schemes  of  which  it  may  be  a  part.  The  most 
innocent  and  constitutionally  protected  of  acts  or  omissions  may 
be  made  a  step  in  a  criminal  plot",  and  the  same  principle  was 
also  laid  down  in  broad  terms  in  Swift  &  Co.  vs.  U.  S.,  196  U.  S. 
375,  396,  where  the  Court  disposed  of  a  claim  like  the  one  made 
here  that  the  specific  act  was  not  unlawful  "per  se" ,  by  saying 
that  it  was  a  part  of  a  scheme  to  restrain  trade,  and  that  "the  plan 
may  make  the  parts  unlawful". 

In  Aikens  vs.  Wise,  195  U.  S.  194,  200,  supra,  the  defendant 
claimed  that  what  he  was  doing  was  perfectly  lawful, — that  he 
had  a  perfect  right  to  refuse  to  take  advertisements  from  anyone. 
This  proposition  could  not  be  disputed  as  a  general  principle,  but 
the  Court  held,  nevertheless,  that  defendant  could  not  lawfully 
base  his  refusal  to  take  the  advertisements  upon  the  fact  that  the 
advertiser  was  also  patronizing  a  rival  paper,  and  so  put  the  busi- 
ness community  to  a  choice  between  losing  the  superior  advantage 
of  the  defendant's  own  columns  and  refraining  from  advertising 
in  the  rival.  The  Court  held  that  even  this  conduct  by  the  defend- 
ant, which  would  be  quite  within  the  defendant's  rights  ordinarily, 
became  unlawful  when  it  was  made  a  mere  device  for  unfair 
competition. 

In  U.  S.  vs.  Eastman  Kodak  Co.,  226  Fed.  62,  74;  230  Fed. 
522,  524,  an  exclusive  contract  by  which  the  Kodak  Company 
gained  control  of  the  entire  supply  of  photographic  paper  was 
held  unlawful  because  entered  into  by  the  Kodak  Company,  not 
to  supply  its  own  legitimate  needs,  but  to  exclude  the  other  deal- 
ers. If  the  Kodak  Company  had  really  needed  all  this  paper  for 
its  own  sales,  a  very  different  situation  would  have  been  presented, 
but  it  could  not  do  this  same  thing  as  a  mere  method  of  com- 
petition. 

In  U.  S-  vs.  American  Can  Co.,  230  Fed.  859,  887-8,  a  pref- 
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erential  rebate  for  the  purpose  of  disadvantaging  other  manufac- 
tures was  held  to  be  unlawful,  though  the  defendant  company  was 
not  a  common  carrier  and  was  ordinarily  entitled  to  make  any 
price  it  pleased. 

Other  instances  of  Unfair  Competition  established  to  be  unlaw- 
ful by  the  Federal  Courts,  notwithstanding  the  inherent  innocence 
of  the  acts,  are  the  use  of  "Bogus  Independents",  contracts  for 
exclusive  dealing,  and  "tying  clauses",  the  authorities  upon  which 
are  collected  in  the  above  cited  document  ("Trust  Laws  and  Unfair 
Competition")  at  pages  463-486,  496-7,  and  11 7-8. 

The  whole  subject  was  discussed  from  the  point  of  view  of 
broad  legal  principles  by  the  late  Dean  Ames,  in  his  article 
entitled  "Tort  Because  of  Wrongful  Motive",  in  20  Harv.  Law 
Review,  420. 

One  of  the  most  interesting  cases  is  fully  and  favorably  dis- 
cussed by  Ames  in  the  Article  above  mentioned  ("Tort  Because 
of  Wrongful  Motive",  20  H.  L.  R.  420).  This  is  the  Barber  Shop 
case — Tuttle  vs.  Buck,  107  Minn.  145.  It  was  a  case  where  a 
very  rich  man  took  a  spite  against  a  barber  and  resolved  to  put 
him  out  of  business.  To  accomplish  this  purpose,  he  established 
a  rival  barber  shop  next  door  to  the  other,  provided  it  with  unlim- 
ited means,  and  made  it  so  much  more  attractive  and  cheaper, 
regardless  of  expense,  that  he  soon  accomplished  the  result.  The 
Court  recognized  that  under  ordinary  circumstances  and  for  nor- 
mal purposes  the  defendant  had  an  absolute  right  to  go  into  the 
barber  shop  business,  put  his  shop  where  he  liked  and  run  it  as 
he  pleased,  but  nevertheless  they  granted  the  injunction  because 
he  was  doing  these  things  for  the  sake  of  destroying  the  plain- 
tiff's business. 

Another  interesting  case,  also  at  common  law,  is  Dunshee  vs. 
Standard  Oil  Company,  152  Iowa,  618,  626.  The  Crystal  Oil  Co., 
a  retail  dealer  in  oil,  originally  purchased  its  supply  from  the 
Standard  Oil  Co.,  but  later  began  purchasing  in  part  elsewhere. 
The  Standard  Oil  Co.  thereupon  went  into  the  retail  business 
itself,  not  for  the  purpose  of  establishing  a  retail  trade,  but  as  a 
mere  temporary  expedient  to  drive  out  the  Crystal  Company,  and 
this  being  accomplished,  it  returned  again  to  the  wholesale  trade 

321 


Associated  Press  vs.  International  News  Service. 


Brief  of  Complainant — Third  Point. 


exclusively.  The  Defendant  urged  there,  as  Defendant  urges 
here,  that  it  had  the  absolute  right  to  go  into  the  retail  business 
for  whatever  purpose  it  pleased,  and  in  whatever  way  it  pleased, 
so  long  as  it  did  nothing  unlawful  in  itself.  The  Court  conceded 
this  general  proposition,  but  granted  the  relief  on  the  ground  that 
these  otherwise  innocent  acts  became  unlawful  because  of  their 
purpose  and  effect,  saying 

"We  may  concede  to  the  appellants  the  undoubted  right  to  estab- 
lish a  retail  oil  business  in  Des  Moines,  to  employ  agents  and  drivers, 
and  send  them  out  over  the  same  routes  and  make  sales  to  the  same 
people  with  whom  the  Crystal  Oil  Co.  was  dealing;  *  *  *  if^  how- 
ever, there  was  no  real  purpose  or  desire  to  establish  a  competing 
business,  but,  under  the  guise  or  pretense  of  competition,  to  accom- 
plish a  malicious  purpose  to  ruin  the  Crystal  Co.  or  drive  it  out  of 
business,  intending  themselves  to  retire  therefrom  when  their  end 
had  been  secured,  then  they  can  claim  no  immunity  under  the  rules 
of  law  which  recognize  and  protect  competition  between  dealers  in  the 
same  line  of  business  seeking  in  good  faith  the  patronage  of  the  same 
people." 

The  "Fighting  Ship"  cases  are  on  the  same  principle.  These 
cases  are  represented  by  U.  S.  vs.  Hamburg  American  S.  S.  Line, 
216  Fed.  971,  973,  974,  decided  by  Judge  Lacombe,  who  described 
the  practice  and  stated  the  conclusion  as  follows : 

"One  of  the  matters  complained  of  is  what  is  called  in  the  testimony 
the  providing  of  'fighting  ships.'  Upon  occasions  when  some  steamship 
owner  or  charterer,  not  a  member  of  the  combination,  has  put  a  vessel 
on  a  berth  adjoining  one  from  which  vessels  of  a  member  of  the  com- 
bination were  about  to  sail,  and  has  offered  to  carry  passengers  at  a 
lower  rate  than  that  asked  by  such  member,  an  extra  vessel  has  been 
put  on,  ostensibly  by  one  of  the  lines  in  the  combination,  but  really 
by  the  combination  itself,  at  the  same  or  a  lower  rate,  and  all  have  co- 
operated to  furnish  such  a  'Fighting  Ship',  and  thereby  keep  out  the 
competitor.  This  seems  clearly  to  be  within  the  prohibition  of  the 
Act." 

The  Act  there  in  question  did  not  hit  this  particular  form  of 
competition  but  dealt  only  generally  with  restraint  of  trade,  just 
as  the  Federal  Trade  Commission  Act  deals  generally  with  "un- 
fair competition",  and  the  holding  was  that  the  defendant  could 
not  exercise  the  ordinary  right  of  running  a  steamer  in  «uch  a 
manner  and  for  such  a  purpose. 
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Other  "Fighting  Ship"  cases  are: 

United   States   vs.   Hamburg-Amerikanishe    Packet, 

200  Fed.  806 ; 
United  States  vs.  American-Asiatic  S.  S.  Co.,  220 

Fed.  230,  235  (Dictum). 

The  Eastern  States  Retail  Lumber  Dealers'  Association 
attempted  to  compete  by  circulating  lists  of  dealers  with  true 
information  about  them,  with  the  purpose  of  putting  a  ban  upon 
them,  and  inducing  an  important  body  of  possible  customers  not 
to  deal  with  them,  but  the  Supreme  Court  held  (Eastern  States 
Retail  Lumber  Dealers'  Association  vs.  U.  S.,  234  U.  S.  600,  614), 
that  the  practice  was  unfair  competition  and  unlawful,  even  though 
all  the  statements  of  the  circular  were  absolutely  true  and  could 
have  been  made  for  any  ordinary  purpose. 

Even  free  speech  was  held  to  be  subject  to  the  condition  that  it 
should  not  be  used  unfairly  in  competition  (Gompers  vs.  Bucks 
Co.,  221  U.  S.  418,  437-8)  where  the  circulating  of  Hsts  which 
merely  said  "We  do  not  patronize"  was  held  unlawful  as  unfair 
competition. 

An  otherwise  lawful  purchase  of  coal  lands  was  held  to  be 
unlawful  when  it  was  made  by  six  railroad  companies  for  the 
purpose  of  preventing  the  building  of  a  new  competitive  line, 
through  taking  away  the  lands  from  which  its  prospective  traffic 
would  be  principally  derived.  United  States  vs.  Reading  Co.,  226 
U.  S.  324,  352-3,  357.  Unquestionably  even  this  same  combination 
could  have  made  this  same  purchase  if  they  had  done  it,  for 
example,  to  secure  themselves  adequate  fuel. 

Ordinarily  a  competitor  can  further  his  business  by  selling 
below  other  men's  prices.  Indeed  that  is  the  normal  method  of 
competition.  He  can  even  sell  below  cost  for  the  purpose  of 
reducing  loss  of  excess  of  stock;  but  he  cannot  do  either  of  these 
acts  in  such  a  manner,  and  for  such  a  purpose  as  will  drive  a 
competitor  out  of  business,  by  discriminating  or  local  reductions  of 
price,  for  example.  Nash  vs.  U.  S.,  229  U.  S.  373,  376;  Standard 
Oil  Co.  vs.  U.  S.,  221  U.  S.  I,  43;  Central  Lumber  Co.  vs.  South 
Dakota,  226  U.  S.  157,  160;  U.  S.  vs.  Great  Lakes  Towing  Co., 
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208  Fed.  733,  743-5 ;  U.  S.  vs.  Pacific  Co.,  228  U.  S.  87 ;  U.  S.  vs. 
American  Can  Co.,  230  Fed.  859,  887-8;  Ware-Kramer  Co.  vs. 
American  Tobacco  Co.,  180  Fed.  160,  167. 

Such  abuse  of  the  price-fixing  liberty  has  been  made  unlawful 
by  specific  legislation  in  23  States  (See  the  analysis  of  the  Statutes 
in  the  document  cited  supra,  entitled  "Trust  Laws  and  Unfair 
Competition",  pages  187-191)  and  also  by  France  ib.,  579-582; 
Belgium  ih.,  591,  and  Germany  ih.,  650. 

The  cases  we  have  cited  above,  however,  establish  that  these 
practices  are  unfair  competition  even  without  a  statutory  provision 
denouncing  them  specifically.  They  are  but  particular  methods 
which  fall  under  the  general  term  "Unfair  Competition". 


FOURTH  POINT. 

The  complainant  is  clearly  entitled  to  an  injunction 
against  the  appropriation  of  its  news  from  any  of  its  mem- 
bers by  the  first  and  second  methods  complained  of  upon  the 
further  ground  that  such  appropriation  is  accomplished 
by  inducing  the  complainant's  members  and  their  employees 
to  violate  the  confidential  relation  under  which  they 
receive  said  news,  and  to  break  their  contracts  with  the 
complainant. 

The  propositions  of  law  presented  under  the  previous  points 
are  entirely  sufficient  to  protect  the  complainant  from  all  the  prac- 
tices with  which  the  defendant  is  charged.  The  business  value  to 
the  complainant — or  the  news-distributing  value  of  the  news  which 
it  gathers,  is  entitled  to  protection,  as  long  as  this  value  exists, 
from  invasion  by  a  rival  agency  at  any  stage  and  by  any  method. 
The  complainant,  in  addition  to  all  the  rights  before  referred  to, 
is  also  protected  against  any  appropriation  of  news  by  arrangement 
with  its  members  and  other  agents,  by  contracts  and  relations  of 
confidence  with  such  members  and  agents  with  whom  it  shares  its 
news. 

In  this  point  are  combined  two  distinct  legal  principles,  since 
there  may  be  a  contract  without  a  relation  of  confidence  and  tnce 
versa.    However,  in  this  case  both  exist  and  the  period  and  the 
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circumstances  of  both  forms  of  protection  are  practically  coinci- 
dent, and  for  the  most  part  the  same  facts  apply  to  both.  They 
can  then  well  be  combined  in  one  point. 

First:  The  facts  support  the  complainant. 

It  should  be  noted  at  the  outset  that  under  this  point  all  dis- 
tinctions between  different  uses  of  news,  whether  for  the  purpose 
of  mere  rumor  or  "tip",  or  for  the  purpose  of  appropriation,  are 
wholly  immaterial.  The  confidential  relation  in  respect  to  the 
news  which  we  seek  to  protect,  forbids  any  disclosure  of  our  news 
to  persons  or  newspapers  not  represented  by  membership  in  the 
Associated  Press.  Thus,  regardless  of  what  use  the  defendant  may 
make  of  the  news,  complainant  is  entitled  to  an  injunction  restrain- 
ing the  defendant  and  all  persons  aiding  or  abetting  it  from  induc- 
ing or  procuring  agents  of  the  complainant,  or  its  members,  to  com- 
municate to  the  defendant,  or  to  permit  the  defendant  to  learn 
of  news  while  it  is  in  the  exclusive  possession  of  the  complainant, 
its  agents  and  members. 

Owing  to  the  confusion  as  to  the  facts  raised  by  the  statements 
of  defendant's  affiants  and  counsel  it  seems  advisable  to  present  at 
some  place  in  the  brief  (and  as  well  here  as  anywhere)  a  detailed 
analysis  of  the  affidavits  of  both  parties  in  reference  to  the  com- 
plainant's charges.  This  analysis  discloses  that  the  complainant's 
case  stands  absolutely  unshaken  by  the  defendant's  answering  affi- 
davits. Enough  is  expressly  admitted  by  the  defendant's  affiants 
to  clearly  warrant  an  injunction.  Of  that  which  is  not  expressly 
admitted,  the  great  bulk  is  uncontroverted.  In  connection  with  that 
which  is  controverted,  many  of  the  defendant's  affidavits  are  mere 
negative  statements  of  persons  who  say  that  they  did  not  know  of 
such  practices,  which  are  of  no  value  when  weighed  with  the  posi- 
tive statements  of  our  deponents;  many  admit  that  the  defendant 
has  obtained  our  news  from  our  members,  but  claim  to  have  used 
it  merely  as  a  "tip"  and  not  for  publication;  and  the  rest  are 
covered  by  our  rebutting  affidavits. 

The  Cleveland  News  Situation. 

The  situation  in  the  office  of  the  Cleveland  News  will  be  con- 
sidered first.     The  unlawful  arrangement  of  the  defendant,  as  set 
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forth  in  our  preliminary  statement  of  facts,  is  first  stated  by  Mr. 
Stone  (O.  72-78)°.  This  arrangement  is  explained  in  great  detail 
by  Mr.  Agnew,  who  says  (O.  113)'  "that  during  the  entire  time  that 
this  deponent  has  been  connected  with  the  International  News  Serv- 
ice, the  International  News  Service  has  had  an  arrangement  with 
B.  F.  Gushing,  telegraph  editor  of  the  said  Cleveland  News,  by 
which  for  a  consideration  regularly  paid  to  the  said  Gushing  by  the 
International  News  Service,  the  said  Gushing  has  delivered  to  the 
representative  of  the  International  News  Service  at  Gleveland  infor- 
mation in  respect  to  important  items  of  news  which  have  been 
received  by  the  Cleveland  News  from  The  Associated  Press." 

Mr.  Gushing  in  his  affidavit  (S.  2-18)"  corroborates  everything 
contained  in  Agnew's  affidavit,  and  says  (S.  3)**  that  the  arrange- 
ment continued  from  January,  1914,  to  January,  191 7.  In  S.  5-7®  he 
says  that  when  the  defendant's  office  was  established  in  Gleveland 
he  was  approached  by  an  official  of  the  defendant  with  reference  to 
giving  news  to  the  defendant,  and  that  this  arrangement  continued 
during  the  incumbency  of  three  managers  of  the  defendant — 
Moore,  Agnew  and  Ward. 

The  defendant's  deponents  admit  this  arrangement  and  make 
no  serious  attempt  to  answer  the  charge.  Mr.  Wilson,  general 
manager  of  the  defendant,  in  his  affidavit  (A.  93)  ^  and  Barry  Paris 
in  his  affidavit  (A.  Ii8-I2i)*'seek  to  show  that  the  arrangement  was 
merely  concerned  with  the  local  news  of  Gleveland.  This  fact  is 
overwhelmingly  controverted  by  the  complainant's  affidavits  and 
F.  H.  Ward,  manager  of  the  defendant's  Gleveland  office,  expressly 
admits  (A.  140)''  that  "the  said  Gushing  called  me  on  the  tele- 
phone several  times  and  tipped  me  off  to  certain  stories  which 
had  come  into  the  office  of  the  Cleveland  News",  and  later  (A. 
141)*  "After  I  became  manager  of  the  Gleveland  Bureau  of  the 
International  News  Service,  when  I  was  tipped  off  that  the  Asso- 
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ciated  Press  was  carrying  a  certain  story  I  would  at  once  message 
New  York",  and  later  "Gushing  never  read  me  the  A.  P.  story  or 
bulletin,  so  far  as  I  know ;  all  he  ever  gave  me  was  a  tip  as  to  the 
nature,  character  and  source  of  the  story".  Faris  (A.  130)"  also 
expressly  admits  that  tips  "that  the  Associated  Press  was  carrying 
a  certain  story  which  the  International  News  Service  did  not  then 
have"  came  from  the  Cleveland  Bureau. 

However,  to  say  that  Gushing  was  employed  to  furnish  the  local 
news  of  Cleveland  to  the  defendant,  is  not  a  defense  but  an  admis- 
sion of  a  part  of  the  very  practice  complainant  seeks  to  enjoin.  At 
the  hearing  in  this  proceeding  the  question  arose  as  to  whether  the 
complainant  has  a  right  in  such  news  for  which  it  can  seek  protec- 
tion. That  it  does  have  such  a  right  is  clear  beyond  any  conceiv- 
able question,  from  a  proper  understanding  of  the  organization 
of  The  Associated  Press.  The  very  essence  of  the  complainant's 
business  system  is  the  arrangement  whereby  each  newspaper  rep- 
resented by  membership  in  The  Associated  Press  gathers  and  sends 
to  The  Associated  Press  for  distribution  the  news  of  its  city  and 
vicinage  (see  Mr.  Stone's  affidavit,  O.  56-58,  64-65)".  The  local 
news  thus  gathered  by  members  forms  the  bulk  of  the  news  which 
The  Associated  Press  distributes.  Such  news  gathered  by  the  mem- 
bers is  the  property  of  the  complainant  for  the  benefit  of  all  its  mem- 
bers from  the  time  of  gathering  in  exactly  the  same  sense  as  any 
other  news  gathered  by  the  complainant.  Such  news  thus  gath- 
ered by  any  member  for  the  complainant,  as  to  all  other  mem- 
bers, is  of  exactly  the  same  nature  as  all  the  news  distributed  by 
The  Associated  Press. 

As  shown  in  Mr.  Stone's  affidavits  (O.  64-65"  and  R.  57-64**) 
Mr.  Leech's  affidavit  (R.  69)^  and  the  affidavit  of  Mr.  Merritt,  not 
included  in  defendant's  bound  volume,  the  by-laws  of  The  Asso- 
ciated Press  provide  that  this  news  shall  be  furnished  exclusively 
to  The  Associated  Press  members  and  the  newspapers  which  they 
represent. 
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The  Court  raised  the  question  at  the  hearing  of  what  would  be 
the  effect  of  a  similar  contract  between  the  defendant  and  the 
Cleveland  News.  The  two  all  conclusive  answers  are :  first,  there  is 
no  such  contract,  and  second,  such  a  contract  made  by  the  Cleve- 
land News  with  the  defendant  after  its  contract  with  the  complain- 
ant would  be  a  direct  breach  of  the  first  contract  and  could  not  be 
set  up  as  a  defense  in  a  court  of  equity. 

Thus  when  the  defendant's  general  manager  and  other  offi- 
cers admit  the  arrangement  whereby  the  defendant  induced  an 
employee  of  the  Cleveland  News  to  a  breach  of  the  confidential 
relation  under  which  he  received  the  news  gathered  by  the  Cleve- 
land News,  they  admit  an  unlawful  interference  with  the  essential 
news  gathering  system  of  the  complainant. 

At  the  hearing  in  this  proceeding  counsel  for  the  defendant 
made  the  statement  that  we  had  asked  for  no  relief  in  connection 
with  this  news.  This  statement  is  obviously  erroneous.  In  Mr. 
Stone's  affidavit  (O.  56,  64,  65)"  is  presented  our  exclusive  rights 
in  connection  with  this  news  and  the  situation  is  covered  by  para- 
graph (d)  of  our  prayer  for  relief. 

The  following  discussion  deals  solely  with  the  obtaining  or 
using  by  the  defendant  of  news  sent  by  the  complainant  to  the 
Cleveland  News.  As  above  stated,  this  news  involves  no  dif- 
ferent principles  than  the  news  gathered  by  a  member,  and  is  dealt 
with  separately  merely  because  the  defendant  has  raised  the  issue. 

The  letter  from  Faris  to  Ward,  given  in  Mr.  Stone's  affidavit 
(pp.  74-76)*  shows  the  fact  of  the  arrangement  and  not  only  its 
approval,  but  its  inducement  by  prominent  officers  of  the  defendant. 

The  affidavit  of  Faris  (A.  123-125)"  seeks  to  show  that  he 
thought  the  "connection"  was  legitimate.  For  the  purpose  of  this 
proceeding  it  is  not  important  what  Mr.  Faris  thought,  reasonably 
or  unreasonably,  but  the  content  of  the  letter  speaks  for  itself. 
"Agnew  had  an  arrangment  somewhere  in  the  Cleveland  office 
whereby  he  could  tip  us  off  on  big  news  stories  that  the  A.  P.  was 
carrying."  It  is  self-evident  that  any  "arrangement"  by  a  rival 
agency  for  securing  tips  on  the  complainant's  news  must  neces- 
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sarily  be  the  use  of  a  breach  of  the  confidence  existing  between  the 
complainant  and  the  person  with  whom  the  "arrangement"  was 
made.  Paris  recognizes  this  in  his  further  order — ^"it  proves  very 
valuable  to  receive  a  tip  what  the  A.  P.  is  carrying  as  soon  as  it 
puts  it  on  the  wire.  Don't  mention  the  A.  P.  in  any  message  hut 
simply  say"  (etc.). 

Further  light  is  shed  upon  the  knowledge  which  high  officials 
of  the  International  News  Service  have  of  this  unlawful  prac- 
tice by  the  letters  contained  in  Mr.  Cooper's  affidavit  (R.  93)".  It 
is  shown  by  Mr.  Stone's  affidavit  (O.  88)"  that  the  defendant  has 
been  prohibited  from  using  any  of  the  cable  or  telegraph  service 
out  of  Great  Britain  and  Canada.  In  Mr.  Ward's  letter  to  Mr. 
Wilson,  the  General  Manager  of  the  International  News  Service, 
he  refers  to  the  fact  that  he  has  been  protecting  them  on  London 
and  Canadian  news,  and  "under  the  circumstances"  is  granted  an 
increase  in  salary  after  only  a  two  weeks'  service.  The  ref- 
erence to  protection  on  London  and  Canadian  News  can  only  refer 
to  the  "arrangement"  in  Cleveland  whereby  the  foreign  news  of 
complainant  was  obtained  by  the  defendant,  and  thus  the  arrange- 
ment must  have  been  known  to  Wilson  as  well  as  to  Paris. 

In  Mr.  Ward's  affidavit  appears  an  example  of  the  evasive- 
ness which  permeates  the  whole  of  defendant's  affidavits.  At  A. 
140"  he  stated  that  he  does  not  remember  ever  sending  to  the 
defendant  information  relative  to  the  Associated  Press  stories 
furnished  by  Gushing,  while  he  (Ward)  was  substituting  for 
Agnew  in  the  summer  of  1916.  Mr.  Ward's  memory  of  what  use 
he  made  of  the  stories  during  that  period  is  wholly  irrelevant,  in 
the  face  of  the  fact  that  they  were  obtained  by  an  unlawful  arrange- 
ment, and  in  view  of  the  further  fact  that  in  the  same  affidavit, 
A.  141**,  he  admits  that  after  becoming  manager  himself  he  did 
make  it  a  continual  practice  to  use  the  information  thus  unlaw- 
fully obtained. 

Defendant's  counsel  at  the  hearing  made  reference  to  the  fact 
that  Paris'  letter  to  Ward  (O.  74-76)*  relating  to  the  "arrange- 
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ment"  in  Cleveland  referred  only  to  tips.  It  is  also  stated  in 
Paris'  affidavit  (A.  129-130)°  and  in  Ward's  affidavit  (A.  141-142)* 
that  the  only  use  of  the  complainant's  news  obtained  from  Gush- 
ing and  Thomas  (so  far  as  they  recalled)  was  for  the  mere  pur- 
pose of  tip  and  that  stories  sent  by  the  defendant  were  based  upon 
its  own  efforts.  As  we  will  show  later,  their  recollection  is 
obviously  erroneous.  However,  such  statements  merely  evade  and 
confuse  the  issue.  As  regards  the  relief  asked  for  under  this 
point,  it  makes  absolutely  no  difference  what  use  defendant  made 
of  the  news.  The  obtaining  of  the  news  was  unlawful,  and  sub- 
ject to  injunction. 

For  the  purpose  of  showing,  however,  the  untrustworthy  rec- 
ollection of  the  defendant's  affiants,  we  desire  to  show  that  the 
news  thus  unlawfully  obtained  must  have  been  used  bodily  and 
not  for  the  mere  purpose  of  tip. 

Agnew  gives  thirteen  incidents  in  detail  where  the  defendant 
obtained  and  used  news  sent  by  the  complainant  to  the  Cleveland 
News  (O.  115-170)".  Nine  of  these  news  items  were  English, 
French  and  Canadian  dispatches  which  the  defendant  has  been 
forbidden  by  those  respective  governments  from  obtaining.  The 
only  inference  is  of  course  that  the  defendant's  dispatches  were 
based  solely  upon  the  complainant's  news.  In  the  absence  of  any 
evidence  to  the  contrary  this  inference  must  stand,  and  defendant 
has  not  even  attempted  to  controvert  or  explain  eight  of  these  nine 
incidents  relating  to  foreign  news. 

In  the  incident  relating  to  the  Narzal  raid  (O.  128-135)''  the 
International  News  Service  not  only  obtained  the  original  story 
from  Cleveland  but  later  inquiries  were  made  as  to  corrections, 
which  were  incorporated  in  the  defendant's  dispatch.  Addressing 
inquiries  as  to  English  news  to  the  inland  city  of  Cleveland,  U.  S. 
A.,  and  incorporating  the  information  in  dispatches,  is  obviously 
not  going  to  original  sources. 

In  the  "Chemung  Story"  incident  (O.  135-139)*  the  New  York 
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office  of  the  defendant  already  had  the  tip,  and  Faris  sent  an 
inquiry  to  Cleveland  "Anything  on  Chemung  sunk  B.  F."  If 
Cleveland  was  merely  furnishing  tips  there  was  no  need  for  such 
a  message. 

In  the  incident  of  the  Lloyd  George  story  (O.  139-142)"  Faris 
asked  Cleveland  "Has  Lloyd  George  resigned  war  secretaryship" 
and  later  "What  Ansonia  (meaning  The  Associated  Press)  now 
say  Lloyd  George".  Ward's  reply  was  "Nothing  new.  Watch- 
ing closely".  Here  the  initiative  came  from  Faris  in  New  York 
and  the  incident  forcefully  illustrates  the  unreliability  of  Mr.  Faris' 
recollection  as  expressed  in  A.  129-130*  that  tips  only  came  from 
Cleveland  and  defendant's  stories  were  based  upon  "Independent 
inquiry".  After  Faris  had  the  complete  tip  on  the  news,  an 
inquiry  addressed  to  Cleveland,  U.  S.  A.,  asking  what  a  competing 
service  was  carrying  on  the  story  is  as  perfect  an  example  of  what 
is  not  an  "independent  inquiry"  as  could  be  given. 

At  O.  160-162'',  Agnew  gives  an  instance  where  the  defendant 
received  from  its  Detroit  office  a  story  about  Lloyd  George  taken 
from  the  complainant,  and  in  twenty-eight  minutes  the  story  was 
sent  to  the  defendant's  customers. 

In  the  defendant's  affidavits  reference  is  made  to  but  five  of  the 
thirteen  incidents  given  in  Agnew's  affidavit.  Of  these  it  is 
admitted  that  in  two  instances  the  defendant  obtained  the  informa- 
tion as  to  the  complainant's  news ; — the  Adamson  Law  incident 
(Ward,  A.  152-153)^  Gushing  (A.  230-231)''  and  the  Powhattan 
incident.  Ward  (A.  153-154)^  and  Gushing  (A.  231)*'. 

In  reference  to  the  Britannic  incident.  Ward  states  (A.  150-151)* 
that  he  received  the  information  from  a  newspaper.  This  is  the 
only  one  of  the  nine  incidents  relating  to  foreign  news  which  he 
even  attempts  to  explain. 

"Pages  37-38  this  volume. 
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In  reference  to  the  Peterboro  explosion  Ward  states  (A.  142- 
143)"  that  he  is  "pretty  sure"  he  rewrote  it  from  a  newspaper  and  in 
reference  to  the  Birmingham  cave-in  he  states  (A.  143-145  and 
158)*  that  he  rewrote  it  from  a  newspaper.  These  statements  are 
contraverted  by  Agnew  (R.  87)".  The  reference  in  Paris'  affi- 
davit (A.  130-13 1 )''  and  Ward's  reprimand  for  rewriting  a  story  in 
Cleveland  is  wholly  immaterial.  It  is  of  no  interest  to  complainant 
whether  the  story  is  rewritten  in  Cleveland  or  New  York;  it  is 
the  obtaining  of  the  information  by  inducing  a  breach  of  the  rela- 
tion of  confidence  between  the  complainant  and  its  agents  that 
complainant  seeks  to  enjoin. 

Agnew  makes  the  further  statement  (O.  172)*  that  "about  i 
p.  M.  daily  the  messenger  from  the  International  News  Service 
goes  to  the  composing  room  of  the  Cleveland  News  and  obtains 
proof  of  the  Cincinnati  Livestock  Market  which  are  delivered  by 
the  Associated  Press  daily  to  the  Cleveland  News  for  its  exclusive 
use".  This  statement,  which  does  not  relate  to  "local  news", 
stands  uncontro verted  by  any  of  the  defendant's  affidavits. 

To  summarize  the  facts  in  reference  to  the  situation  in  the 
office  of  the  Cleveland  News:  It  is  conclusively  proved  and  indeed 
admitted  by  several  of  the  defendant's  affidavits  that  local  news 
gathered  by  the  Cleveland  News  on  behalf  of  the  Associated  Press, 
for  the  use  of  its  other  members,  and  news  sent  by  the  Associated 
Press  to  the  Cleveland  News  is  obtained  while  it  is  subject  to>  the 
relation  of  confidence  between  the  complainant,  its  members  and 
agents.  In  the  face  of  this  admission  the  other  voluminous  mat- 
ters relative  to  complainant's  charge,  contained  in  the  defendant's 
affidavits,  are  mere  verbiage — a  mass  of  evasion  and  faulty  recol- 
lection. 

New  York  American  Situation. 

We  will  now  deal  with  the  situation  in  the  office  of  the  Nctv 
York  American,  where  the  defendant  has  made  it  a  constant  prac- 
tice to  obtain  the  complainant's  news.     The  circumstances  under 
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which  this  news  was  obtained  clearly  indicate  a  breach  of  the  rela- 
tion of  confidence  existing  between  the  complainant  and  the  em- 
ployees of  the  New  York  American,  which  is  represented  by  mem- 
bership in  the  Associated  Press.  The  defendant's  agents  have 
made  it  a  daily  practice  to  openly  copy  the  complainant's  news 
while  it  was  held  by  the  New  York  American  in  the  strictest  con- 
fidence. This  must  have  been  with  the  consent  of  agents  of  the 
Nezv  York  American,  and  it  is  shown  in  this  affidavit  (O.  182)" 
that  the  agent  of  the  defendant  and  an  editor  of  the  New  York 
American  would  confer  in  reference  to  the  complainant's  news. 

It  should  be  noted  that  this  appropriation  of  news  is  also  cov- 
ered by  Points  I,  II  and  III,  and  its  inclusion  under  this  point 
is  merely  by  way  of  additional  ground  for  relief. 

It  is  shown  in  the  affidavits  of  Eke  (O.  I78-I83)^  Koukol  (O. 
185-192)"  and  Finnerty  (O.  194-198)*^  that  it  was  a  regular  prac- 
tice for  agents  of  the  defendant  to  copy  complainant's  news  from 
copy  taken  from  Morkrum  machines.  Specific  reference  is  made 
to  Coates  and  Atwood  who  did  the  copying. 

The  only  attempted  answer  is  statements  by  Bradford  Mer- 
rill (A.  20-35)"  and  Lewis  Taplinger  (A.  44-48 )^  that  employees  of 
the  New  York  American  were  instructed  not  to  allow  the  defend- 
ant's agents  to  obtain  complainant's  news  and  statements  that  the 
affiants  had  never  seen  such  appropriation.  Mr.  Taplinger's  state- 
ment (A.  47  and  51-52)^  that  there  could  be  no  reason  for  looking 
over  the  day  report  is  seizing  upon  an  inconsequential  part  of 
Koukol's  affidavit.  The  principal  charge  is  that  defendant's  agents 
copy  complainant's  night  report  from  the  Morkrum  copy. 

The  mere  statement  of  two  persons  prominently  connected  with 
the  New  York  American  that  they  never  knew  of  this  practice  is 
but  slight,  if  any,  evidence  that  no  such  practice  existed,  and 
weighs  but  little  in  the  face  of  affidavits  of  five  persons  that  they 
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personally  saw  the  practices.    In  reply  to  the  affidavits  of  Merrill 

and  Taplinger,  Wishart  says  (R.  29)": 

"I  remember  distinctly  that  on  nearly  every  night  when  I  went  to 
the  American  office  on  my  regular  tour  of  inspection  I  saw  Mr.  Atwood, 
an  employee  of  the  International  News  Service,  examining  the  Asso- 
ciated Press  copy  on  the  spindles  at  the  copy  desk  of  the  New  York 
American." 

and  Sullivan  says  (R.  36-37)*: 

"I  saw  him  (Atwood)  looking  over  The  Associated  Press  Morkrum 
copy  so  often  that  I  asked  one  of  the  copy  boys  who  he  was  and 
learned  he  was  an  employee  of  the  International  News  Service." 

It  is  obvious  that  if  the  defendant  were  able  to  controvert  the 
charge,  affidavits  from  Coates  and  Atwood,  who  are  charged  with 
the  practice,  would  have  been  produced,  or  affidavits  from  em- 
ployees of  the  defendant  that  no  such  information  was  ever 
received.  The  absence  of  such  affidavits  is  as  significant  as  the 
weakness  of  the  ones  which  are  used. 

Three  of  the  defendants'  affidavits,  Merrill  (A.  37)",  Edrop  (A. 
61)''  and  Dunn  (A.  ),  relate  solely  to  the  statement  in  Koukol's 
affidavit  (O.  189-191)^  that  Mr.  Dunn,  Assistant  City  Editor  of  the 
New  York  American,  upon  receiving  the  complainant's  report  of 
the  death  of  the  Austrian  Emperor  told  a  boy  to  go  dozvn  stairs 
and  inform  them  of  the  fact.  The  close  connection  between  the 
defendant  and  the  Hearst  papers  was  well  indicated  at  the  hear- 
ing when  counsel  for  the  defendant  referring  to  a  suit  in  which  a 
Hearst  paper,  and  not  the  defendant,  was  a  party,  frequently  spoke 
of  "we"  and  "us".  It  is  this  close  connection  and  the  fact  that 
defendant's  office  was  on  a  floor  below,  that  gives  rise  to  the 
inference  that  the  boy  was  sent  down  to  the  defendant's  office. 
The  defendant's  affidavits  are  fully  answered  by  Koukol's  affi- 
davit in  rebuttal  (R.  42)^ 

Second:  Upon  these  facts  the  relief  prayed  in  paragraphs  (a) 
(b)  and  (d)  of  the  prayer  clearly  should  be  granted,  since  in  the 
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light  of  the  argument  at  the  hearing,  the  law  on  this  point  is 
undisputed  by  the  defendant's  counsel. 

The  following  cases  illustrate  the  established  rule  that  any 
inducement  or  use  of  the  breach  of  a  confidential  relation  respect- 
ing a  property  right,  however  intangible,  will  be  enjoined: 

Peabody  v.  Norfolk,  98  Mass.  452. 

Simmons  Medical  Co.  v.  Simmons,  81  Fed.  163. 

O.  W.  Thrum  Co.  v.  Tiozynski,  114  Mich.  149;  72 
N.  W.  140. 

Stone  V.  Grasseli  Chemical  Co.,  65  N.  J.  E.  756. 

Phila.  Extracting  Co.  v.  Keystone  Extracting  Co. 
176  Fed.  830. 

Merchants  Syndicate  Catalogue  Co.  v.  Retailers  Cat- 
alogue Co.,  206  Fed.  545. 

Tailor's  Union  v.  Hammond  Lumber  Company,  156 
Fed.  450. 

The  following  cases  illustrate  the  established  rule  that  any 
inducement  or  procuring  directly  or  indirectly  of  any  breach  of 
contract  will  be  enjoined: 

Nashville  Ry.  Co.  v.  McConnell,  82  Fed.  65. 

Sperry  Co.  v.  Mechanics  Co.,  128  Fed.  800. 

Sperry  Co.  v.  Mechanics  Co.,  135  Fed.  833. 

Sperry  Co.  v.  Temple,  137  Fed.  992. 

Penn.  Coal  Co.  v.  Bay,  150  Fed.  770. 

Sperry  Co.  v.  Weber,  161  Fed.  219. 

Non-Moulders'   Union   v.   Alys   Chalmers   Co.,    166 

Fed.  45- 
Sperry  Co.  v.  Mechanics  Co.  199  Fed.  219. 
American  Malting  Co.  v.  Keitel,  209  Fed.  351  (C.  C. 

A.  2nd  Circuit). 
American  Malting  Co.  v.  Keitel,  217  Fed,  672  (S.  D. 

New  York,  Hough,  /.), 
Bitterman  v.  Louisville  &  Nashville  R.  R.  Co.,  207 

U.  S.  205. 
Citizens  Light  Co.  v.  Montgomery,  171  Fed.  553. 
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FIFTH  POINT. 

The  defendant's  chief  defense  is  a  charge  of  "unclean 
hands".   This  defense  is  entirely  without  foundation  either 

IN  fact  or  in  law. 

First:  As  a  matter  of  law,  the  statements  contained  in  defend- 
ant's affidavits  would  not  bar  us  from  equitable  relief,  even  if 
they  were  true. 

In  this  connection  there  is  a  clear  and  vital  distinction  between 
the  position  of  the  complainant  and  defendant  in  respect  to 
responsibility  for  the  acts  of  agents.  The  complainant's  relation 
to  the  problem  is  solely  one  of  its  moral  standing  and  the  doctrine 
of  respondeat  superior  has  absolutely  no  application.  It  is  of  the 
very  essence  of  our  opponent's  defense  to  show  unlawful  practices 
approved  by  those  responsible  for  the  policies  of  The  Associated 
Press. 

Even  a  showing  of  a  general  practice  could  not  suffice,  unless 
it  were  known  or  approved  by  those  responsible  for  the  complain- 
ant's policies,  but  defendant  did  not  assume  to  show  even  that. 
The  few  scattering,  sporadic  instances  referred  to  by  the  defend- 
ant's affiants,  even  if  wholly  true,  would  show  nothing  but  that 
a  few  minor  employees  had  violated  what  our  affidavits  show  to  be 
the  definite,  invariable  and  well  understood  regulations  and  policies 
of  the  complainant. 

The  proposition  of  law  that  the  unauthorized  act  of  an  agent 
cannot  convict  the  principal  of  "unclean  hands"  so  as  to  bar  the 
principal  from  equitable  relief  will  not  be  disputed,  but  the  follow- 
ing authority  directly  supports  the  point : 

Vulcan   Detinning   Co.    v.   American    Can    Co.,    72 
N.  J.  E.  387;  60  Atl.  339;  122  R.  S.  (N.  S.)  102. 

In  this  case  was  presented  the  precise  question  now  under  con- 
sideration, i.  e.,  whether  the  g^ilt  of  an  agent  will  be  imputed  to 
his  principal  so  as  to  bar  the  principal  from  equitable  relief.  The 
court  held  that  it  would  not  and  said,  in  reversing  the  decision 
below : 
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"Having  reached  this  conclusion  as  to  the  imputation  of  Kern's 
knowledge  to  the  complainant,  the  vice-chancellor  further  concluded 
that  the  effect  of  such  imputation  was  to  render  the  hands  of  the  com- 
plainant unclean  within  that  maxim  of  equity  by  which  a  deaf  ear  is 
turned  to  a  suitor  in  a  court  of  conscience  regarding  a  matter  in  re- 
spect to  which  his  own  conduct  has  been  unconscionable. 

"In  reaching  this  last  conclusion  the  learned  vice-chancellor  fell, 
we  think,  into  the  error  of  ascribing  an  unconscionable  status  to  the 
complainant  by  force  of  a  presumption  of  remedial  law  that  in  its 
most  extreme  application  affects  only  the  legal  rights  of  parties  and 
not  at  all  their  moral  standing.    ♦    *    ♦ 

"  *  *  *  True,  he  may  be  bound  by  it  in  the  sense  that  his  legal 
rights  may  be  determined  with  reference  to  the  knowledge  with  which 
he  is  thus  chargeable,  but  his  conscience  is  void  of  offence,  and  hence 
it  cannot  with  any  propriety  be  said  that  his  hands  are  unclean,  for 
'unclean  hands'  within  the  meaning  of  the  maxim  of  equity  is  a  figura- 
tive description  of  a  class  of  suitors  to  whom  a  court  of  equity  as  a 
court  of  conscience  will  not  even  listen  because  the  conduct  of  such 
suitors  is  itself  unconscionable,  i.  e.,  morally  reprehensible  as  to  known 
facts." 

On  the  other  hand,  the  defendant's  relation  to  the  case  is  not 
one  of  its  moral  standing  alone.  The  doctrine  of  respondeat 
superior  applies  in  all  of  its  legal  effects.  In  the  above  quoted 
case  the  court  went  on  to  hold  that  so  far  as  the  defendant  was 
concerned,  the  doctrine  of  respondeat  superior  did  apply,  and  the 
guilt  of  an  agent  unknown  to  the  principal  would  render  the  defend- 
ant subject  to  injunction. 

It  is  therefore  wholly  immaterial  that  Mr.  Carvalho,  President 
of  the  defendant,  does  not  know  of  the  practices,  which  is  the 
sole  sum  and  substance  of  his  affidavit.  In  the  light  of  his  state- 
ment (A.  4)"  "I  have  not  exercised  or  attempted  to  exercise,  any 
direct  supervision  of  its  business,  in  so  far  as  it  is  related  to  the 
collection,  preparation  for  publication,  sale  and  distribution  of 
news"  it  should  be  noted  that  he  would  not  have  known  of  unlaw- 
ful practices  even  though  ordered  by  every  managing  officer  from 
Mr.  Wilson  on  down.  The  defendant  is  directly  responsible  for 
all  the  acts  of  its  agents,  however  unauthorized  or  even  unknown, 
and  an  injunction  should  issue  to  prevent  the  unlawful  acts  of 
the  defendant  or  of  any  agents  done  in  the  course  of  their  employ- 
ment. 

"Page  56  this  Volume. 
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Second:  The  statements  in  defendant's  affidavits  relating  to  this 
defense  are  fully  controverted  by  our  rebutting  affidavits. 

A.  The  Cleveland  News  Situation. 

We  shall  first  deal  with  the  situation  at  Cleveland,  which  is 
covered  by  our  rebutting  affidavits,  Section  IV,  A.  The  assertion 
was  repeatedly  made  by  counsel  for  the  defendant  at  the  hearing 
that  in  the  office  of  the  Cleveland  News  we  were  paying  Gushing 
$io  a  week  to  do  exactly  the  work  for  which  they  were  paying 
him  $5  a  week.  No  statement  could  be  farther  from  the  truth. 
The  employment  of  Gushing  by  the  complainant  is  fully  explained 
in  the  affidavits  of  Mr.  Stone  (R.  57-64)",  Mr.  Leech  (R.  69)*  and 
Mr.  Gushing  (R.  77)",  and  Mr.  Gowles  (R.  iigy.  He  was  employed 
openly  upon  the  recommendation  of  the  managers  of  the  Cleveland 
News,  with  the  knowledge  of  every  person  concerned,  to  facilitate 
and  expedite  the  furnishing  of  the  local  news  of  Cleveland  and 
vicinage  which  the  Cleveland  News  was  required  under  the  by-laws 
of  The  Associated  Press  to  furnish  to  the  complainant.  Under 
these  by-laws  the  Cleveland  News  agrees  to  furnish  this  news 
exclusively  to  the  complainant  as  shown  in  the  affidavit  of  Mr. 
Leech  (R.  69)^  and  also  that  of  Mr.  Merrill  in  an  affidavit  of  the 
defendant  not  included  in  its  printed  volume.  The  employment 
by  the  complainant  was  open  and  in  fulfillment  of  that  obligation. 
The  employment  by  the  defendant  was  surreptitious  and  a  direct 
inducement  to  violation  of  contract  and  of  a  relation  of  strict 
confidence. 

Counsel  for  the  defendant  seek  to  show  that,  although  Mr. 
Gushing's  employment  was  ostensibly  to  furnish  local  news  he 
was  actually  intended  to  furnish  the  news  of  defendant.  The 
affidavits  containing  this  charge  are  those  of  Smiley,  Field,  Anson 
and  Shimansky  in  defendant's  Group  No.  2.  Each  of  these 
affidavits  contains  the  general  statement  that  the  affiant  heard 
Gushing  give  defendant's  news  to  the  complainant,  but  with  one 
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exception  supposititious  cases  only  are  given.  The  one  specific 
instance  appearing  in  the  whole  of  defendant's  affidavits  is  that 
in  reference  to  the  death  of  Pope  Pius  referred  to  by  Smiley  (A. 
165-167)".  Frederick  Roy  Martin,  Assistant  Manager  of  The  Asso- 
ciated Press  completely  rebuts  Smiley's  affidavit  upon  this  point 
and  states  (R.  170)*  that  The  Associated  Press  did  not  send  a 
bulletin  of  the  Pope's  death  in  the  afternoon  before  the  event,  but 
reported  it  in  the  night  after  the  event.  Smiley's  memory  suffered 
from  the  "lapse  of  time"  which  he  later  mentions  and  he  evidently 
confused  the  complainant  with  the  United  Press  or  some  other 
distributing  agency. 

The  hazy  indefinite  charges  of  the  defendant's  affidavits  are 
very  positively  answered  by  our  rebutting  affidavits,  Section  IV  A. 

During  the  entire  period  of  Cushing's  employment  by  the 
Associated  Press,  all  of  his  messages  went  to  McGuire,  Manager 
of  the  Associated  Press  Bureau  in  Cleveland.  McGuire  states 
that  at  no  time  did  he  receive  from  Gushing  information  relating 
to  defendant's  news.  Corrigan,  Hain,  Thomas,  Wiedenthal,  Well- 
man  and  Williams  all  sat  at  Mr.  Cushing's  horse-shoe  desk  and 
each  states  in  the  most  positive  terms  that  they  have  never  heard 
Gushing  or  any  one  else  give  defendant's  dispatches  to  complainant ; 
that  the  positive  instructions  of  the  office  are  that  no  such  practice 
shall  exist  anywhere  in  the  office.  The  best  that  can  be  said  of 
the  statements  of  the  defendant's  affiants  is  that  the  "lapse  of 
time"  has  given  them  a  confused  memory  of  the  office  practices. 

In  Gushing's  affidavit  submitted  by  the  defendant  (A.  231)", 
he  gives  but  one  incident  (the  Adamson  Law  incident)  in  which 
he  gave  to  the  complainant  the  slightest  intimation  of  the  defend- 
ant's dispatches.  This  has  absolutely  no  bearing  upon  the  "unclean 
hands"  defense  since  it  was  entirely  unsolicited  by  the  complainant 
and  there  is  not  the  slightest  evidence  that  any  use  was  made  of 
the  information. 

In  affidavit  after  affidavit  from  men  in  all  kinds  and  ranks 
of  service  in  the  Associated  Press,  there  are  the  most  positive 
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Statements  that  the  obtaining  or  using  of  news  from  a  rival  news 
agency  is  wholly  foreign  to  the  policy  of  the  Associated  Press  and 
absolutely  forbidden. 

In  the  affidavit  of  Anson  (A.  196)*  there  is  the  statement  of 
his  belief  that  under  the  by-laws  of  the  Associated  Press,  Gushing 
in  fulfillment  of  the  obligation  of  complainant's  member  was  re- 
quired to  furnish  all  news  in  his  possession  to  the  complainant. 
No  statement  could  be  more  opposed  to  the  by-laws  of  the  Associ- 
ated Press.  The  sole  news  required  of  members  is  that  of  the 
locality,  as  shown  in  the  affidavits  of  Stone  (R.  57)*,  Leech  (R. 
69)",  Gushing  (R.  78) ^  and  others. 

Gounsel  for  the  defendant  at  the  hearing  made  the  statement 
that  the  complainant  would  not  have  employed  tjie  telegraph 
editor  if  he  had  only  wanted  the  local  news.  Mr.  Gowles  who 
employed  Gushing  states  (R.  121)  that  he  employed  him  upon  the 
'  recommendation  of  the  managers  of  the  Cleveland  News ;  that  he 
was  the  most  desirable  man,  since,  owing  to  his  handling  of  in- 
coming Associated  Press  news,  he  would  know  best  the  kind  of 
Cleveland  news  which  the  complainant  would  want  him  to  send 
out  and  also  because  he  had  the  quickest  and  best  access  to  the 
local  news. 

Defendant's  counsel  at  the  hearing  commented  upon  the  fact 
that  Gushing  was  paid  in  currency  and  not  by  check,  as  stated  by 
Smiley  (A.  169)*.  The  inference  that  this  was  to  conceal  a  secret 
arrangement  is  answered  expressly  by  Mr.  Youatt,  Treasurer  of 
The  Associated  Press  (R.  131)^,  but  such  an  inference  is  fantastic 
in  the  light  of  the  open,  legitimate  nature  of  the  arrangement. 

B.  Alleged  Incidents  elsewhere  than  Cleveland. 

In  the  affidavits  in  defendant's  Group  No.  3  is  an  attempt 
to  show  that  in  places  elsewhere  than  Cleveland,  complainant  has 
wrongfully  obtained  defendant's  news.     These  charges  are  an- 
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swered  completely  and  in  detail  in  Section  IV  B  of  our  rebutting 
affidavits. 

The  affidavits  of  Warnock  (A,  235)"  and  Loomis  (A.  271)^ 
refer  to  the  same  situation, — namely,  that  in  the  court  room  in 
Syracuse  at  the  Barnes-Roosevelt  trial  where  it  is  alleged  that 
Wilson,  an  operator  of  complainant,  obtained  tips  on  defendant's 
news.  Only  two  incidents  are  mentioned  both  of  which  are  posi- 
tively denied  in  the  affidavits  of  Kloeber  (R.  174)''  and  Wilson 
(R.  189) **.  But  granted  that  both  were  true,  such  evidence  does 
not  furnish  any  conceivable  basis  for  the  defense  of  "unclean 
hands".  To  bar  the  complainant  from  relief,  defendant  must 
show,  not  only  an  unlawful  or  surreptitious  practice  by  complain- 
ant's agents,  but  that  such  practice  has  the  knowledge  and  approval 
of  those  responsible  for  the  complainant's  policies.  Mr.  Stone  in 
his  affidavit  (R.  205)^  shows  in  the  clearest  and  most  positive 
language  that  it  has  been  the  constant  endeavor  of  the  Associated 
Press  to  prevent  any  such  interchange  of  news  by  operators.  To 
prevent  the  possibility  of  the  reading  by  one  of  the  instrument 
of  the  others,  the  complainant  has  strictly  enforced  a  rule  that 
its  members  shall  not  allow  other  operators  to  occupy  the  same 
room  or  even  the  same  office  with  our  operators,  and  the  situation 
at  the  Barnes-Roosevelt  trial  was  necessarily  unusual  and  peculiar. 

The  affidavit  of  Leary  (A.  245)^  is  completely  answered  by  that 
of  Cooper  (R.  214)^.  With  the  exception  of  his  last  paragraph, 
the  only  statement  made  by  Leary  is  that  the  agents  of  the  Associ- 
ated Press  send  tips  on  opposition  stories  "to  the  Associated  Press 
headquarters  or  any  of  its  branch  offices  which  might  be  able  to 
follow  up  the  tip".  These  tips  are  obtained  from  newspapers, 
according  to  a  custom  which  the  Associated  Press  frankly  admits 
has  prevailed  among  news  agencies  by  common  consent,  as  ex- 
plained fully  hereafter.  Except  in  the  last  paragraph,  there  is 
nothing  in  Leary's  affidavit  which  furnishes  even  the  wildest  in- 
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ference  that  the  complainant's  agents  have  ever  induced  or  made 
use  of  a  breach  of  a  confidential  relation  or  obtained  any  such 
tips  by  surreptitious  or  underhanded  methods.  In  the  last  para- 
graph he  speaks  of  rules  of  the  Associated  Press  requiring  oper- 
ators to  give  the  complainant  all  news  coming  into  their  possession 
from  whatever  source.  Mr,  Cooper,  Traffic  Manager  of  the  Asso- 
ciated Press,  who  has  formulated  all  rules  and  supervises  all 
operators,  denies  any  such  rule  or  custom  and  thoroughly  answers 
Leary's  statement  (R.  217-218)**. 

The  affidavits  of  Cochran  (A.  256)*  and  Cox  (A.  278)''  deal 
with  the  same  situation  in  the  office  of  the  San  Francisco  Call  and 
Post,  and  are  completely  answered  by  the  affidavits  of  Copp  (R. 
225)''  and  Crosswy  (R.  237  )^  Only  one  specific  instance  is  given 
by  either  where  the  complainant's  operator  even  learned  of  de- 
fendant's news  (A.  282-285 )^  Granted  that  this  incident  is  true, 
it  does  not  furnish  the  slightest  basis  to  the  defendant's  "unclean 
hands"  defense.  As  above  stated,  this  defense  can  only  rest  upon 
a  showing  of  a  practice  of  inducing  or  making  use  of  a  breach 
of  a  confidential  relation,  approved  by  those  responsible  for  the 
policies  of  the  Associated  Press.  In  this  instance  Cochran  was 
not  an  employee  of  defendant,  but  of  the  Western  Union  Tele- 
graph Company,  and  if  he  divulged  any  dispatches  it  was  an  act 
criminal  by  law  of  every  state  in  the  Union.  If  Cox  and  Mug- 
geridge,  the  complainant's  operators,  ever  used  any  news  so  di- 
vulged (which  is  denied  by  Copp  and  Crosswy)  it  was  in  violation 
of  the  definite  and  well-understood  rules  and  practices  of  the 
Associated  Press,  and  does  not  furnish  the  slightest  ground  for 
depriving  complainant  of  its  right  to  equitable  relief. 

In  the  whole  of  defendant's  Group  No.  3,  there  are  but  three 
specific  instances  given  and  the  defendant's  affidavits  even  stand- 
ing alone  fail  to  show  facts  from  which  any  inference  can  be 
drawn  of  any  unlawful  practice  on  the  part  of  the  complainant. 
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When  the  defendant's  affidavits  are  considered  in  the  light  of  the 
overwhelming  evidence  presented  by  our  affidavits  in  rebuttal, 
the  "unclean  hands"  defense  based  on  defendant's  Group  No.  3 
fades  into  nothingness. 

C.  Incidental  suggestions  of  Inequitable  Conduct. 

Defendant  also  made  two  intimations  apparently  intended  to 
fortify  its  attempted  defense  on  the  "clean  hands"  point. 

The  first  of  these  was  that  the  complainant  had  acted  inequi- 
tably in  causing  wide  publication  of  the  fihng  of  its  bill  of  com- 
plant  and  charges  herein.  In  this  defendant's  counsel  were  mis- 
taken, as  must  be  evident  upon  consideration  of  the  affidavit  of 
Frederick  R.  Martin  (R.  fols.  19-23)". 

The  second  intimation  was  that  the  complainant's  general  man- 
ager, Mr.  Melville  E.  Stone,  had  been  enjoined  from  fraudulent 
practices  by  the  Circuit  Court  of  Illinois  in  the  case  improperly 
described  by  defendant's  counsel  as  "Cleveland  Telegraph  Co.  v. 
Mr.  Melville  Stone  in  105  Fed.",  whereas  the  real  title  is  "Cleve- 
land Tel.  Co.  V.  Stone  et  al."  (see  p.  794  of  the  volume  cited).  In 
the  face  of  the  affidavits  submitted  in  rebuttal  (R.  4-12,  14-16)^, 
which  show  conclusively  that  the  "Stone"  concerned  in  that  case 
was  not  "Mr.  Melville"  but  a  notorious  wire  tapper  named  Oscar 
M.  Stone,  defendant  will  hardly  persist  in  this  intimation. 

D.  The  alleged  copying  by  complainant  from  defendant's 
papers. 

Group  No.  4  of  defendant's  affidavits  is  devoted  to  the  charge 
that  complainant  rewrites  defendant's  news  from  newspapers  and 
distributes  the  same.  These  charges  are  replied  to  in  order  and 
in  detail  in  Section  IV  C  of  our  rebutting  affidavits.  Upon  analy- 
sis this  portion  of  our  opponent's  defense  is  as  wholly  unsub- 
stantial and  groundless  as  the  portions  previously  considered. 

There  is  no  need  for  an  extended  discussion  of  the  facts. 
It  should  be  noted  in  the  first  place  that  in  the  whole  of  defend- 
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ant's  seven  affidavits  not  a  single  specific  instance  of  such  a  prac- 
tice on  the  part  of  the  complainant  is  given. 

The  great  bulk  of  defendant's  affidavits  deal  solely  with  the 
practice  which  complainant  admittedly  has  allowed  of  using  the 
stories  appearing  in  newspapers  for  the  sole  purpose  of  obtaining 
the  mere  information  that  the  event  has  happened,  but  without 
using  it  except  as  a  basis  for  independent  and  costly  investigation. 
See,  for  example,  Sartwell's  affidavit  (A.  292)*,  and  Baskervill's 
affidavit  (A.  309-310)*.  This  use  of  news  appearing  in  newspapers 
for  the  purpose  of  "tip"  will  be  fully  discussed  in  the  last  part 
of  this  section. 

There  frequently  appears  the  evasive  statement  that  often  the 
"tips"  contained  enough  information  upon  which  to  base  a  story 
without  a  single  instance  where  such  was  done. 

The  broad,  indefinite  statements  that  in  Chicago,  New  York, 
Washington  and  Atlanta  stories  were  rewritten  are  overwhelm- 
ingly refuted  in  the  affidavits  of  Mr.  Stone  (R.  51-57)",  Mr.  Mar- 
tin (R.  65)^  Mr.  Cooper  (R.  214-224)^  and  the  affidavits  in  Sec- 
tion IV  C.  These  affidavits  are  by  men  in  all  branches  of  the 
service  who  speak  with  personal  knowledge  of  all  of  the  four  divi- 
sions of  the  Associated  Press.  They  establish  beyond  the  possi- 
bility of  question  that  it  is  not  only  the  firm  policy,  but  a  policy 
formulated  into  definite  instructions  to  the  whole  service  that  news 
stories  distributed  by  the  complainant,  must  be  based  upon  the  sole 
strength  of  independent  investigation  and  gathered  from  original 
sources.  If  all  of  the  statements  of  defendant's  affiants  were  based 
upon  trustworthy  recollection,  they  would  not  furnish  the  slightest 
basis  for  the  defense  of  "unclean  hands".  As  before  stated,  this 
defense  can  rest  only  upon  a  showing  that  it  was  a  practice  ap- 
proved by  those  responsible  for  the  policies  of  the  complainant, 
and  nothing  could  be  farther  from  the  truth. 

At  this  point  there  should  be  noted  a  clear  and  vital  distinc- 
tion between  two  kinds  of  use  to  which  news  taken  from  news- 
papers is  put.     The  one  use  is  for  the  purpose  of  obtaining  the 
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mere  information  or  rumor  that  such  and  such  an  event  has  hap- 
pened. Upon  receipt  of  this  information  or  rumor  the  news  dis- 
tributing service  then  proceeds  to  obtain  the  news  by  its  own 
independent  investigation  from  the  original  sources  at  its  own 
expense,  and  the  only  story  sent  out  is  based  solely  upon  the 
strength  of  such  investigation.  This  has  been  a  recognized  prac- 
tice among  all  news  agencies  and  has  existed  by  common  consent. 

The  other  use  is  to  send  out  a  story  based  in  whole  or  in 
part  upon  the  news  obtained  from  the  newspaper  without  inde- 
pendent investigation.  This  use  may  include  the  sending  of  the 
bare  statement  of  the  fact  of  the  event,  or  a  more  extended  copy 
of  the  details  of  the  story  of  the  rival  news  agency.  This  prac- 
tice has  never  been  recognized  as  fair  or  proper  and  has  never 
been  adopted  or  allowed  by  the  complainant.  It  appears  by  the 
overwhelming  evidence  that  any  such  practice  has  been  definitely 
prohibited  by  those  responsible  for  the  policies  of  the  complainant ; 
that  this  prohibition  has  been  thoroughly  disseminated  through  the 
service  of  the  complainant ;  and  that  if  any  such  acts  have  oc- 
curred in  sporadic  cases,  they  have  been  directly  opposed  to  the 
definite,  invariable  and  well-understood  policy  of  the  complainant. 

The  practice  first  above  referred  to,  deserves  careful  consider- 
ation. It  is  known  as  the  practice  of  "tipping  off"  news.  A  news 
event  develops.  It  is  reported  and  comes  into  the  knowledge  of 
the  public  at  some  point  touched  by  the  wires  and  correspondents 
of  The  Associated  Press.  How  the  knowledge  of  the  happening 
has  come  to  the  public  consciousness  is  not  always  clear.  Some- 
times it  is  a  rumor,  spread  from  mouth  to  mouth,  and  its  origin 
may  not  be  traceable.  At  other  times  the  report  is  printed  in  a 
newspaper — and  perhaps  in  a  newspaper  which  is  not  allied  with 
The  Associated  Press.  It  has  been  the  custom  of  The  Associated 
Press  correspondents  to  report  to  the  organization  the  existence 
of  such  a  rumor  or  report.  The  practice  has  not  been  concealed. 
No  one  connected  with  a  competing  newspaper  or  news  agency  has 
been  bribed,  induced  or  solicited  to  disclose  the  matter.  Neither 
money  nor  any  valuable  consideration,  nor  even  an  unrewardable 
request  has  been  used. 

This  "tip"  when  received  by  The  Associated  Press  is  used, 
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not  textually  nor  in  any  modified  form  as  a  despatch  to  the  papers 
within  its  fold,  for  publication  by  them,  but  as  a  suggestion  for 
investigation.  An  inquiry  is  set  on  foot  and  an  independent  news 
report  may  be  developed  and  used.  Our  "offending  hath  this 
extent,  no  more".  There  has  been  no  secret  about  this  practice. 
It  has  been  openly  avowed  in  our  affidavits.  It  has  generally 
obtained  with  all  of  the  news-gathering  organizations  as  admitted 
by  the  affidavits  and  argument  of  the  defendant  in  this  proceeding. 
Whether  it  is  in  any  sense  unjust  or  unlawful  or  constitutes  unfair 
competition  is  perhaps  a  question.  Certainly  not  so  long  as  the 
practice  exists  by  common  consent.  But  in  any  event  it  is  certainly 
very  different  from  the  bald  appropriation  of  news  despatches  and 
their  re-sale,  either  in  textual  or  paraphrased  form. 

First,  assuming  that  our  report  had  its  birth  in  a  suggestion 
from  a  news  despatch  of  another  organization,  our  expense  for 
the  investigation  and  the  securing  of  our  own  independent  news 
telegram  would  doubtless  be  greater  than  the  original  message 
of  our  competitor.  As  a  result  we  could  not  undersell  him.  Sec- 
ond, as  has  been  noted,  the  life  of  a  news  telegram  is  short;  "it 
struts  its  hour  upon  the  stage  and  then  is  heard  no  more".  The 
time  required  to  secure  our  independent  telegram,  as  a  rule,  would 
give  a  competitor  the  full  benefit  of  the  salable  period  for  his 
own. 

If,  however  (although  this  practice  of  "tipping"  has  had  the 
unbroken  assent  of  all  competitors),  it  is  unfair  competition  it 
should  be  restrained,  and  in  that  case  The  Associated  Press  is 
quite  ready  to  discontinue  making  any  use  whatever  of  even  a 
"tip"  respecting  a  competitor's  news  telegrams  without  his  consent. 

The  whole  doctrine  of  unfair  competition  is  a  functioning  of 
the  law  and  prevailing  business  conditions.  As  business  conditions 
have  changed  there  has  necessarily  been  a  progressive  development 
of  the  law  of  unfair  competition.  The  whole  history  of  this  branch 
of  the  law  illustrates  that  what  was  fair  at  one  time  ceases  to  be 
fair  at  a  later  time  under  new  conditions.  For  the  law  to  fasten 
upon  business  for  all  time  a  certain  practice,  merely  because  at 
one  time  it  was  considered  fair,  is  unthinkable  and  directly  opposed 
to  the  law  of  unfair  competition  as  it  has  developed. 
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The  news-distributing  business  is  extremely  modern,  bom  of 
the  telegraph,  and  subject  to  all  the  remarkable  and  rapid  develop- 
ment of  the  telegraph.  Thus,  that  which  was  a  legitimate  practice 
twenty-five  years  ago  may  have  ceased  to  be  such  ten  years  ago, 
and  what  was  fair  ten  years  ago  may  well  have  become  unfair  at 
the  present  time.  Owing  to  the  facilities  for  obtaining  news  from 
practically  every  point  of  the  civilized  world,  by  the  development 
of  the  wireless  telegraph  and  telephone,  the  news-distributing  busi- 
ness may  now  have  reached  a  point  where  even  the  use  of  news 
appearing  in  a  rival  newspaper  for  the  mere  purpose  of  tip  may 
have  become  unfair,  or  may  become  unfair  in  the  near  future. 
If  so,  the  complainant  stands  ready  to  cease  such  practice. 

However,  for  the  purpose  of  this  proceeding  there  is  a  deep 
distinction  between  the  two  uses  of  news  above  referred  to.  The 
second  use,  the  systematic  practice  of  which  the  defendant  admits, 
has  unquestionably  become  and  indeed  has  always  been  unfair 
and  should  be  enjoined. 

The  first  use  creates  the  ultimate  product  substantially  by  the 
complainant's  own  effort  and  at  the  complainant's  own  expense. 
The  news  as  finally  sent  out  is  as  much  the  sole  product  of  its 
own  expense  as  though  it  had  not  received  any  information  from 
the  rival  newspaper. 

The  other  use  takes  the  product  ready-made,  with  trifling  or 
no  expense.  A  news  story  costing  the  complainant  thousands  of 
dollars  may  be  thus  obtained  and  used  in  competition  by  the  defend- 
ant for  the  cost  of  a  penny  newspaper. 

In  other  words,  the  defendant's  practice  allows  it  to  undersell 
the  complainant  through  appropriation  of  the  result  of  complain- 
ant's own  expenditure,  whereas  the  complainant's  practice  involves 
no  such  result. 

A  further  important  distinction  lies  in  the  fact  that  the  com- 
plainant's practice  involves  no  misrepresentation  to  its  readers, 
because  the  item  as  published  has  in  fact  the  authority  of  com- 
plainant's own  independent  investigation ;  whereas  the  defendant's 
practice  necessarily  involves  either  one  of  two  misrepresentations 
to  the  readers, — if  the  defendant  publishes  the  item  as  its  own 
report  from  the  place  and  date  of  origin  it  pretends  that  the  news 
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has  the  backing  of  its  own  independent  service,  which  is  not  the 
fact;  and  if  the  defendant  pubHshes  the  item  as  Associated  Press 
news,  it  pretends  that  it  has  the  right  to  The  Associated  Press 
service,  which  again  is  not  the  fact. 

Third:  On  no  point  of  the  complainant's  prayer,  therefore,  is 
the  "unclean  hands"  defense  sustainable. 

The  only  qualification  to  this  proposition  is  the  qualification 
explained  above  that  we  may  now  have  reached  a  point  in  the  de- 
velopment of  this  industry  where  even  taking  reports  of  other 
papers  as  rumors  for  original  and  costly  investigation  is  unfair 
competition,  though  it  cannot  enable  the  competitor  to  undersell. 

If  the  Court  takes  this  view,  the  complainant  is  ready  to  dis- 
continue the  practice. 

CONCLUSION. 

Complainant  is  therei^ore  entitled  to  a  preliminary 
injunction  to  the  eull  extent  of  its  prayers. 

Paragraphs  (a),  (&)  and  {d)  of  the  complainant's  prayer  for 
injunction  cover  the  confidential  relation  and  breach  of  contract 
points.  Upon  these,  the  defendant  concedes  the  law  and  has  ad- 
mitted enough  of  the  facts  to  justify  the  injunction,  regardless 
of  any  disputed  points. 

Even  if  they  had  left  the  subject  in  any  doubt,  complainant  is 
still  entitled  to  the  injunction  pending  the  final  determination. 

22  Cyc.  755 ; 

Denver  R.  Co.  v.  U.  S.,  124  Fed.  156  (C.  C.  A.  8)  ; 

Cartersville  Light  Co.  v.  Cartersville,  114  Fed.  699 

(C.  C,  N.  D.,  Ga.,  Newman,  D.  J.)  ; 
Allison  V.  Carson,  88  Fed.  581  (C.  C.  A.  8). 

Paragraph  (e)  of  the  prayer  covers  the  whole  case  from  the 
point  of  view  of  unfair  competition,  regardless  of  method  or  form 
or  technicalities  of  property  right.  It  is  a  pure  question  of  law, 
and  is  fully  and,  as  we  believe,  conclusively  discussed  in  the  Third 
Point,  but  even  if  the  Court  should  consider  that  there  was  doubt 
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as  a  matter  of  law,  the  complainant  is  still  entitled  to  an  injunction 
pending  final  hearing. 

Denver  R.  R.  v.  U.  S.,  124  Fed.  156  (C.  C.  A.  8)  ; 
Harriman  v.  Northern  Securities,  132  Fed.  464 
(C.  C,  N.  J.).  Reversed  on  the  merits  of  the 
decision  on  the  law  point  by  134  Fed.  331,  and 
197  U.  S.  244; 
Fairfield  Co.  v.  Bradbury,  87  Fed.  415  <C.  C.  Me., 
Putnam,  Ct.  /.). 

Paragraphs  {h)  and  (c)  of  the  prayer  involve  especially  the 
question  of  the  property  rights  of  complainant,  and  raise  no  dis- 
puted questions  of  fact  but  only  questions  of  law.  The  subject  is 
fully  discussed  in  the  First  and  Second  Points. 

These  paragraphs  {b)  and  (c)  also  raise  the  question  whether 
the  injunction  should  be  limited  so  as  not  to  prevent  the  defendant 
from  taking  our  news  from  newspapers  or  bulletin  boards  solely 
for  the  purpose  of  "tip"  subject  to  independent  and  costly  inves- 
tigation. 

This  question  is  covered  by  the  First  and  Second  Points  and 
particularly  by  the  Fifth  Point. 

In  view  of  the  practice  which  has  existed  heretofore  by  com- 
mon consent  and  which  has  thus  far  not  resulted  unfairly  we  ask 
an  injunction,  as  to  published  news  items,  only  against  their  appro- 
priation and  resale  either  in  textual  or  paraphrased  form  and  not 
against  the  use  of  such  published  news  items  solely  as  rumors  in 
the  manner  and  for  the  purposes  above  mentioned. 

If,  however,  the  Court  should  be  of  opinion  that  even  this 
practice  results  in  unfair  competition,  we  are  ready  on  our  part, 
as  above  stated,  to  discontinue  it,  and  hereby  offer  to  do  so. 

Dated,  January  30,  1917. 

Respectfully  submitted, 

Stetson,  Jennings  &  Russell, 
Solicitors  for  the  Complainant, 
Frederic  B.  Jennings,  15  Broad  Street, 

WiNFRED  T.  Denison,  New  York,  N.  Y. 

Of  Counsel. 
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The  Associated  Press, 

Complainant, 

against  \  e.  14-59. 

International  News  Service, 

Defendant. 


Statement. 

This  is  an  application  by  the  complainant  for  a  temporary 
injunction  pendente  lite  against  the  defendant  upon  a  verified  bill 
of  complaint  and  certain  affidavits,  to  which  reference  will  herein- 
after be  made.  In  opposition  the  defendant  has  submitted  numerous 
affidavits  denying  any  of  the  accusations  made  against  it  and 
explaining  others. 

Facts. 

Complainant  is  a  New  York  membership  corporation  and 
defendant  is  a  New  Jersey  stock  corporation  (Complaint,  Para- 
graphs I  and  II). 

Complainant  claims  to  be  a  co-operative  organization ;  its  mem- 
bership is  made  up  of  persons  who  are  proprietors  or  repre- 
sentatives of  newspapers  throughout  the  United  States.  It  business 
consists  in  gathering  from  sources  all  over  the  world,  by  means  of 
its  own  instrumentalities,  by  exchange  with  its  members,  "and 
by  other  appropriate  means",  any  and  all  kinds  of  information, 
news  and  intelligence,  and  distributing  the  same  to  its  members 
"for  publication  in  the  newspapers  owned  or  represented  by  them" 
(Complaint,  Par.  III). 

Defendant's  business  consists  of  collecting,  preparing  for  pub- 
lication, distributing  and  selling  news  and  artistic  and  literary 
material  for  publication  in  newspapers  throughout  the  United 
States.    It  gathers  and  distributes  news  from  all  parts  of  the  world 
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and  has  its  correspondents  and  original  sources  of  information 
throughout  the  United  States  and  abroad  (Affidavit  Fred  J.  Wilson, 
fol.  72)^.  It  furnishes  this  news  to  its  subscribers  under  contract, 
and  delivers  the  same  by  means  of  telephone,  telegraph  and  leased 
telegraph  wires.  Its  contracts  with  its  subscribers  provide  that 
news  furnished  by  it  to  them  is  for  their  exclusive  use  and  shall 
not  be  disclosed  to  others  before  publication  (affidavit  of  Fred 
Wilson  verified  January  18,  1917).  The  essence  of  its  business  con- 
sists in  the  speedy  delivery  of  such  news  to  its  customers,  speed 
being  an  esential  to  its  news  value. 

From  the  foregoing  it  will  be  seen  that  there  is  no  substantial 
difference  between  the  business  of  the  complainant  and  that  of  the 
defendant.  Throughout  the  papers  submitted  by  complainant,  much 
ado  is  sought  to  be  made  of  the  fact  that  complainant  is  an  alleged 
co-operative  organization.  From  what  is  said  on  this  subject,  com- 
plainant would  have  it  appear  that  it  is  conducting  an  eleemosynary 
institution.  An  analysis,  however,  of  all  of  the  statements  of  the 
nature  of  its  business,  discloses  that  it  is  more  in  the  nature  of  an 
attempted  monopoly  than  anything  else.  Under  the  gfuise  and  pre- 
text of  being  a  membership  corporation,  it  is  "conducting  a  busi- 
ness" and  it  appeals  to  this  Court  for  the  protection  of  its  "property 
rights".  Under  the  form  of  a  membership  corporation,  certain 
by-laws  and  regulations  have  been  promulgated,  a  copy  of  which 
have  been  submitted  with  the  affidavit  of  Bradford  Merrill,  verified 
January  17,  19 17.  From  Articles  I,  II  and  III  of  such  by-laws,  it 
will  be  seen  that  only  owners  or  representatives  of  newspapers  are 
eligible  to  membership  in  this  corporation,  and  that  no  one  may  be 
admitted  to  membership  except  by  vote  of  not  less  than  80  per  cent, 
of  all  of  the  members  of  the  corporation. 

An  examination  of  the  moving  papers,  together  with  the  by-laws 
of  the  Associated  Press,  will  disclose  to  this  Court  that  member- 
ship in  the  Associated  Press  consists  of  nothing  more  than  an 
accorded  right  to  a  certain  newspaper  to  receive  a  certain  kind  of 
news  service  from  complainant  in  return  for  which  such  news- 
paper must  supply  to  complainant  local  news  gathered  by  it  and 
pay  a  specified  portion  of  the  expense  of  operating  complainant. 
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The  net  result  of  this  is  that  a  newspaper  which  is  admitted  to 
membership  is  enabled  to  purchase  from  complainant  a  certain 
news  service. 

On  the  other  hand,  the  business  of  the  defendant  consists  of 
gathering  and  distributing  news  to  newspapers  generally  (including 
some  which  are  members  of  the  Associated  Press),  for  which  it  is 
paid, — the  net  result  in  each  case  being  that  the  newspapers  taking 
the  service  obtain  news  at  a  cost  much  less  than  it  would  be  had 
they  gathered  the  same  through  their  own  instrumentalities. 

The  annual  expense  for  collecting  and  distributing  news  to  its 
900  members  by  complainant  for  the  year  191 5  exceeded  the  sum 
of  $3,000,000  (Complaint,  Par.  IV),  while  the  cost  of  collecting 
and  distributing  news  furnished  by  defendant  to  its  400  subscribers 
in  the  year  1916  exceeded  $2,000,000  (Affidavit  of  Fred  J.  Wilson, 
fol.  75)". 

We  have  set  forth  the  foregoing  with  the  view  of  bringing 
sharply  to  the  attention  of  the  Court  the  striking  similarity  of  the 
business  of  both  parties. 

Complainant  alleges  that  defendant  was  organized  in  the  year 
1909,  that  its  business  chiefly  consists  of  the  gathering  and  selling 
of  news  to  customers  and  clients,  consisting  of  newspapers  through- 
out the  United  States  (Complaint,  Par.  VIII)  ;  and  that  "ever  since 
the  organization  of  the  defendant,  it  has  constantly  and  continuously 
engaged  in  the  practice  of  obtaining  unlawfully,  and  in  some  cases 
corruptly,  and  without  any  substantial  expense  to  itself,  the  news 
which  the  Associated  Press  has  gathered  at  very  much  expense  for 
the  use  of  its  members,  and  appropriated  said  news", — and  in  sell- 
ing such  news  to  its  customers.  This  practice  is  alleged  to  have 
been  pursued  in  three  ways,  to  wit : 

1.  By  arranging  with  telegraph  editors  and  other  employes  of 
complainant's  members,  by  which  for  a  consideration  such  employes 
have  communicated  complainant's  news  to  defendant  before  such 
news  has  been  published  by  complainant's  members ; 

2.  By  inducing  members  of  complainant,  representing  the  New 
York  American,  the  San  Francisco  Examiner  and  the  Los  Angeles 
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Examiner,  to  violate  complainant's  by-laws  and  to  disregard  their 
obligations  to  complainant  in  permitting  defendant's  representatives 
to  obtain  news  furnished  to  such  members  by  complainant  before 
such  news  has  been  made  public. 

3.  By  copying  news  appearing  in  early  editions  of  newspapers 
published  by  complainant's  members  and  selling  such  copied  news 
to  its  customers  (Complaint,  IX). 

For  these  alleged  offenses  complainant  asks  that  an  injunction 
issue  prohibiting  defendant 

1.  From  seducing  employes  of  complainant's  members  to  dis- 
close information  furnished  by  complainant  to  such  members ; 

2.  From  purchasing  or  obtaining  any  of  the  news  furnished  by 
the  complainant  to  its  members  and  from  selling  or  using  the  same  ; 

3.  From  copying,  receiving,  selling  or  using  "the  news"  fur- 
nished by  complainant  from  bulletins  issued  by  complainant  or  its 
member  or  from  editions  of  newspapers  published  by  any  of  com- 
plainant's members ; 

4.  From  inducing  any  of  complainant's  members  or  the  news- 
papers which  they  represent,  to  violate  their  agreement  with  com- 
plainant ;  and 

5.  From  competing  with  complainant  by  any  of  the  alleged 
unfair  methods  set  forth  in  the  complaint  "or  by  any  other  unfair 
or  corrupt  methods"  (Complaint,  Par.  XVI). 

From  the  foregoing  allegations  of  the  complaint  one  would 
infer  that  defendant  has  no  organization  for  gathering  news ;  that 
its  sole  source  of  supply  is  and  has  been,  the  news  gathered  by  com- 
plainant and  stolen  by  defendant ;  and  that  for  a  period  of  seven 
years  the  defendant  has  continuously  engaged  in  offending  against 
public  morals  and  decency  in  two  important  respects,  to  wit: 

I.  That  it  has  been  its  general  practice  to  corrupt  and  seduce 
employes  of  complainant's  members  to  disclose  the  news  gathered 
by  complainant  to  defendant  for  defendant's  use  in  distributing  the 
same  to  its  customers;  and 
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2.  That  defendant  during  such  seven  years  has  continuously 
corrupted  the  representatives  of  the  New  York  American,  San 
Francisco  Examiner  and  Los  Angeles  Examiner,  to  disclose  to 
defendant  all  news  furnished  to  such  papers  by  complainant. 

In  its  attempt  to  support  these  outrageous  accusations,  com- 
plainant has  produced  certain  affidavits  which  hereinafter  will  be 
discussed  more  in  detail,  from  which  it  seeks  to  spell  out : 

1.  The  alleged  misconduct  of  a  minor  employe  of  defendant  in 
Cleveland,  Ohio,  as  a  result  of  which  defendant  has  received  the 
benefit  of  certain  news  tips  relating  to  Associated  Press  News  fur- 
nished to  the  Cleveland  News,  one  of  complainant's  members, 
which  also  was  one  of  defendant's  subscribers  and  customers ; 

2.  An  insinuation  that  defendant's  employes  obtained  news  tips 
or  information  regarding  news  furnished  to  the  New  York 
American  by  complainant,  and 

3.  An  inference  or  conclusion  that  defendant  has  copied  news 
appearing  in  early  editions  of  newspapers  which  were  members 
of  complainant  and  sold  such  news  to  its  customers. 

In  none  of  the  moving  papers  and  in  none  of  its  replying 
affidavits  has  the  complainant  by  the  slightest  scintilla  of  evi- 
dence established  that  defendant  has  been  engaged  in  the  alleged 
iniquitous  practices  as  alleged  "ever  since  its  organization",  nor 
has  it  submitted  one  word  of  evidence  in  support  of  its  accusa- 
tions against  the  San  Francisco  Examiner  and  the  Los  Angeles 
Examiner,  nor  has  it  presented  any  evidence  tending  to  establish 
any  seduction  or  attempted  seduction  of  any  employe  or  any  mem- 
ber of  complainant  at  any  place  except  as  to  possibly  one  employe 
of  the  Cleveland  News,  who,  as  appears  by  the  answering  affidavits 
submitted  by  defendant,  was  doing  for  complainant  what  it  com- 
plains he  did  for  defendant. 

The  moving  papers  fail  to  disclose  any  protest  to  defendant  by 
complainant  at  any  time  against  any  of  the  alleged  improper  acts 
of  defendant,  although  complainant  claims  to  have  had  full  knowl- 
edge of  such  alleged  practices  for  a  considerable  length  of  time. 
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In  atiswer  to  the  accusations  made  by  complainant,  defend- 
ant has  submitted  numerous  affidavits  from  which  the  following 
defenses  are  amply  established: 

I.  That  defendant's  responsible  officers  never  knew  of  or  had 
brought  to  their  attention,  until  the  receipt  of  the  moving  papers 
herein,  the  claim  that  its  representative  in  Cleveland  was  obtain- 
ing Associated  Press  News  from  an  employe  of  the  Cleveland 
News; 

2.  That  the  complainant  has  no  standing  in  a  court  of  equity 
to  complain  of  the  alleged  disclosures  by  the  employe  of  the 
Cleveland  News  to  defendant's  employe  because  complainant 
through  the  same  employe  has  unlawfully,  corruptly  and  in  viola- 
tion of  defendant's  property  rights,  seduced  and  corrupted  such 
employe  to  disclose  to  it  news  furnished  by  defendant  to  the 
Cleveland  News; 

3.  That  there  is  no  warrant  for  the  accusation  that  representa- 
tives of  the  New  York  American  have  allowed  defendant's 
employes  to  obtain  Associated  Press  News  furnished  to  the  New 
York  American  as  charged  in  the  complaint,  and  by  the  answer- 
ing affidavits  it  clearly  appears  that  every  responsible  official  of 
the  New  York  American  had  given  strict  orders  to  its  employes 
that  no  such  disclosures  should  be  made ; 

4.  That  the  use  of  news  by  defendant  which  has  appeared  in 
early  bulletins  and  early  editions  of  newspapers  published  by 
complainant's  members  is  a  lawful  right  of  defendant  and  is  and 
from  time  immemorial  has  been  a  custom  among  all  news  gather- 
ing agencies  and  all  news  publishers,  including  complainant,  and 
all  of  its  members ;  and 

5.  Not  waiving  the  defence  asserted  in  the  last  preceding  para- 
graph, complainant  has  no  standing  in  a  court  of  equity  to  com- 
plain of  defendant  using  and  selling  to  its  customers  and  sub- 
scribers news  appearing  in  early  editions  of  newspapers  published 
by  complainant's  members,  where  such  news  has  been  furnished 
by  complainant,  because  at  all  times  since  defendant  has  been 
engaged  in  the  business  of  collecting  and  distributing  news  com- 
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plainant  has  been  engaged  in  copying  and  distributing  to  its  mem- 
bers items  of  news  appearing  in  the  newspapers  of  defendant's 
customers,  which  said  items  have  been  furnished  by  defendant, 
and  also  that  complainant  has  been  engaged  in  such  practice  gen- 
erally, regardless  of  what  the  source  of  information  might  have 
been,  with  all  newspapers  other  than  those  of  its  members,  and 
regardless  of  what  was  the  source  of  information  from  which 
such  newspapers  obtained  their  news. 

The  legal  questions  in  this  case  appear  to  us  to  be  extremely 
simple. 

Two  of  the  three  alleged  causes  of  grievance  are  predicated 
upon  broad  ethical  and  moral  grounds;  the  third  has  no  such 
foundation. 


POINT  I. 

The  iiVIDENCE  IN  THE  CASE  COMPLEfEl^Y  FAILS  TO  SUPPORT 
THE  ACCUSATION  THAT  DEFENDANT  HAS  SYSTEMATlCAI^IvY  COR- 
RUPTED EMPLOYES  OF  complainant's  MEMBERS ;  AND  COMPLAINANT 
HAS  NO  STANDING  IN  A  COURT  OF  EQUITY  TO  BE  HEARD  TO  COMPLAIN 
OF  THE  ALLEGED  MISCONDUCT  OF  DEFENDANT'S  EMPLOYE  IN  CLEVE- 
LAND, Ohio,  because  complainant  has  been  guilty  of  a  like 

OFFENSE,    and    DOES    NOT    COME    INTO    THIS    COURT    WITH    CLEAN 
HANDS. 

We  conceded  that  if  defendant  made  a  practice  of  corrupting 
and  seducing  employes  of  complainant's  members  to  betray  their 
trusts  and  to  disclose  to  defendant  confidential  and  secret  informa- 
tion, such  conduct  would  be  unjustifiable,  and  regardless  of 
precedent  a  court  of  equity  should  find  a  way  to  protect  those 
so  oflfended  against. 

But,  on  the  other  hand,  we  assert,  with  equal  certainty,  that 
this  honorable  Court  is  not  wont  to  lend  its  aid  to  one  who  com- 
plains of  practices  on  the  part  of  others,  when  it  is  engaged  in 
similar  practices.  The  maxims  of  equity  that  "he  who  comes 
into  equity  must  come  with  clean  hands",  and  that  "he  who  doeth 
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inequity  shall  not  have  equity"  find  their  foundations  in  the  fol- 
lowing language  from  the  Sermon  on  the  Mount : 

"And  why  beholdest  thou  the  mote  that  is  in  thy  brother's  eye,  but 
considerest  not  the  beam  that  is  in  thine  own  eye?  Or  how  wilt  thou 
say  to  thy  brother.  Let  me  cast  out  the  mote  out  of  thine  eye  and  lo, 
the  beam  is  in  thine  own  eye?  Thou  hypocrite,  cast  out  first  the  beam 
out  of  thine  own  eye;  and  then  shalt  thou  see  clearly  to  cast  out  the 
mote  out  of  thy  brother's  eye." 

The  affidavits  submitted  by  the  complainant  utterly  fail  to 
disclose  that  defendant  has  been  engaged  in  "the  practice"  of 
seducing  employes  of  complainant's  members  to  disclose  to  defend- 
ant confidential  information.  All  that  the  proofs  show  is  that 
in  one  isolated  instance  out  of  the  many  agencies  scattered 
throughout  the  cities  of  the  country  a  minor  employe  of  defend- 
ant (its  representative  in  Cleveland,  Ohio),  without  the  knowl- 
edge of  defendant's  responsible  officers,  obtained  "tips"  from 
an  employe  of  the  Cleveland  Nezvs,  on  items  of  news  furnished 
by  complainant  to  that  newspaper.  We  do  not  contend  that  it 
was  proper  for  such  representative  of  defendant  to  obtain  such 
tips,  nor  do  we  approve  thereof ;  nor  will  defendant  tolerate  or 
permit  the  continuance  of  such  practice.  Nor  would  it  have 
permitted  its  continuance  for  a  single  day  if  complainant  had 
directed  its  attention  to  the  matter,  notwithstanding  the  com- 
plainant was  doing  through  the  same  agent  the  precipe  thing  of 
which  it  now  complains.  But  bearing  in  mind  that  defendant 
is  engaged  in  gathering  news  throughout  the  world,  and  that 
for  that  purpose  it  maintains  agencies  in  all  the  principal  cities 
of  the  United  States,  and  in  foreign  countries,  we  respectfully 
submit  that,  even  in  the  absence  of  any  misconduct  on  the  part 
of  complainant,  this  one  isolated  act  of  misconduct  by  one  lesser 
employe  would  not  warrant  this  Court  in  holding  that  defend- 
ant has  made  and  is  likely  to  continue  "the  practice"  of  seducing 
complainant's  employes  to  betray  their  trusts,  and  in  branding 
it  as  a  business  pirate.  And  this  Court  will  certainly  not  make 
any  such  finding,  where  complainant  in  its  moving  papers  does 
not  even  pretend  that  it  ever  made  any  protest  to  defendant  or 
notified  it  of  its  objection  to  such  conduct  of  defendant's  employe. 
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It  is  the  implied  stigma  against  which  the  defendant  is  protesting 
on  this  branch  of  the  case,  rather  than  against  any  serious  injury 
that  might  ensue,  except  in  so  far  as  its  general  usefulness  and 
reputation  would  be  impaired  by  such  a  finding. 

But,  for  the  sake  of  argument,  let  us  assume  that  the  evi- 
dence of  misconduct  by  this  telegraph  editor  of  the  Cleveland 
News  establishes  a  wrong  to  complainant  by  defendant.  Then 
we  retort  that  through  the  same  instrumentality  the  complainant 
has  offended  against  defendant.  The  proofs  overwhelmingly 
establish  this  to  be  the  fact.  This  man  who  "tipped"  defendant's 
representative  as  to  Associated  Press  "news",  also  "tipped"  com- 
plainant as  to  International  News  Service  "news".  He  was  in 
the  service  of  neither,  but  was  the  employe  of  the  Cleveland 
News,  and  it  in  turn  was  a  customer  of  both  complainant  and 
defendant.  The  latter  supplied  its  service  under  the  same  seal 
of  secrecy  as  the  former,  and  it  was  equally  inviolate. 

A  brief  summary  of  all  of  the  evidence  relating  to  the  Cleve- 
land News  must  convince  this  Court,  at  least,  that  the  evidence 
is  not  sufficiently  clear  to  justify  a  temporary  injunction.  We 
contend,  however,  that  the  evidence  does  show  that  complainant 
was  guilty  of  knowingly  receiving  secret  and  confidential  informa- 
tion furnished  by  defendant  to  the  Cleveland  News. 

We  here  give  a  summary  of  all  of  the  affidavits  having  any 
direct  bearing  upon  the  Cleveland  News: 

One  Gushing  was  an  employe  of  the  Cleveland  News,  to  wit, 
a  telegraph  editor  (Cushing's  affidavit  verified  January  8,  1917). 
At  the  desk  in  the  office  of  the  Cleveland  News  where  he  worked, 
all  telegraph  and  local  news  which  went  to  make  up  the  news 
columns  of  the  Cleveland  News  was  edited  (Smiley's  affidavit 
verified  January  11,  1917). 

Complainant  claims  that  membership  of  the  Cleveland  News 
in  the  Associated  Press  obligated  that  paper  to  furnish  the  Asso- 
ciated Press  exclusively  with  local  news  gathered  by  the  Cleve- 
land News  free  of  expense.  There  is  nothing  in  the  moving 
papers,  however,  to  show  that  defendant  had  knowledge  of  this. 
This  is  an  essential  and  necessary  element.  Notwithstanding  this 
alleged  obligation  of  the  Cleveland  News  to  furnish  complainant 

358 


Associated  Press  vs.  International  News  Service. 

Brief  of  Defendant — Point  I. 

with  local  news  free  of  expense,  complainant  admits  that  it  paid 
this  telegraph  editor,  Gushing,  the  sum  of  $io.  per  week.  The 
payment  of  such  sum  is  suspicious,  particularly,  in  view  of  the 
fact  that  Gushing  was  the  man  in  the  office  of  the  Cleveland  News 
who  handled  the  confidential  information  received  by  that  paper 
from  defendant.  Gomplainant  endeavors  to  avoid  the  suspicious 
appearance  of  this  fact  by  presenting  the  affidavit  of  Paul 
Gowles,  superintendent  of  the  Gentral  Division  of  the  Associated 
Press,  who  says  that  he  employed  Gushing  upon  the  recom- 
mendation of  the  managing  editor  of  the  Cleveland  News,  but 
no  affidavit  from  such  managing  editor  is  produced,  and  the 
absence  of  any  such  affidavit  would  indicate  that  the  said. man- 
aging editor  would  not  testify  to  this  fact.  At  any  rate,  the 
acknowledged  payment  of  $io.  per  week  to  Gushing  under  the 
circumstances  claimed  by  complainant,  constitutes  Gushing  its 
employe  and  agent  and  it  cannot  now  repudiate  his  act,  and  must 
be  bound  by  his  admissions.  It  canot  be  claimed  by  complainant 
that  defendant  knew  that  Gushing  was  complainant's  employe 
and  there  is  nothing  in  the  affidavits  submitted  to  this  Gourt  from 
which  defendant  can  be  charged  with  such  knowledge. 

Gushing  says  he  had  an  arrangement  with  the  Gleveland  man- 
ager of  the  International  News  Service,  by  which  for  a  considera- 
tion paid  to  Gushing  by  defendant  be  delivered  to  representatives 
of  the  defendant  at  Gleveland  "information  in  respect  to  important 
news  items".  At  first  this  arrangement  was  confined  to  local 
news,  and  later  was  brought  to  include  news  received  by  the 
Cleveland  News  from  complainant. 

Here  we  pause  to  note  that  Gushing  does  not  claim  to  have 
furnished  defendant's  representatives  with  the  news  furnished 
to  the  Cleveland  News  by  complainant  in  hoec  verba.  He  merely 
states  that  he  gave  "information",  which  we  contend  is  syn- 
onymous with  the  term  "tips"  as  used  by  complainant,  when  it 
undertakes  to  explain  the  affidavits  of  Sartwell,  Baskervill  and 
others.  At  folio  lo"  of  his  affidavit  of  January  8th,  Gushing 
clearly  indicates  that  this  is  a  fact,  where  he  says  that  defend- 
ant's representative  would  call  him  and  ask  him  if  he  had  infor- 
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mation  on  certain  items  of  news,  to  which  he  would  reply  that 
he  had,  and  would  thereupon  impart  "the  nature  of  said  news 
item".  In  his  affidavit  of  January  15th,  he  says  that  during  the 
time  that  he  had  this  arrangement  with  defendant's  representa- 
tives "he  seldom  volunteered  tips  to  the  manager"  of  defend- 
ant's Cleveland  office  "and  that  there  were  periods  of  days  and 
weeks  at  a  time  during  which  he  would  not  furnish  anything" 
(fol.  233)-. 

Agnew,  a  former  employe  of  defendant  (who  files  a  rebutting 
affidavit  to  show  that  he  is  not  actuated  by  any  malice  against 
defendant),  but  who  was  apparently  very  free  in  giving  infor- 
mation to  complainant,  as  appears  by  his  affidavit  verified  Decem- 
ber 28,  1916,  states  that  throughout  the  period  of  his  employ- 
ment by  defendant  in  its  Cleveland  office,  the  defendant  had 
an  arrangement  with  Cushing,  by  which,  for  a  consideration 
regularly  paid  to  Cushing  by  defendant,  Cushing  delivered  to  the 
representative  of  defendant  at  Cleveland  "information  in  respect 
to  important  item  of  news"  received  by  Cleveland  News  from 
the  Associated  Press  (fol.  113)*,  and  proceeds  to  set  forth  a 
number  of  items  of  such  alleged  information  (fols.  116  et  seq.y, 
from  the  reading  of  which  this  Court  will  see  that  the  informa- 
tion so  alleged  to  have  been  given  was  nothing  more  than  "tips". 

The  draughtsman  of  this  witness'  affidavit  was  particular  to 
have  the  witness  say  that  this  arrangement  was  between  the 
defendant  and  said  Cushing,  but  the  witness  does  not  descend 
to  any  particulars  or  advise  the  Court  as  to  how  the  defendant 
consummated  any  such  arrangement,  or  as  to  any  knowledge 
on  the  part  of  any  person  connected  with  the  defendant  of  such 
an  arrangement,  but  on  the  contrary,  Wilson,  the  general  man- 
ager of  defendant,  and  Faris,  the  news  editor  of  the  defendant, 
say  that  they  knew  of  no  arrangement  whereby  defendant  received 
through  Cushing  or  any  one  in  Cleveland,  Associated  Press  News 
furnished  to  the  Cleveland  News.  These  two  men  admit  that  they 
knew  that  Cushing  was  paid  for  furnishing  defendant's  Cleve- 
land Bureau  with  local  news. 
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And  again,  we  repeat  that  there  is  no  evidence  to  show  they 
knew  of  complainant's  claim  to  the  exclusive  right  to  such  local 
news. 

Complainant  makes  much  of  a  letter  from  Barry  Faris  to 
F.  H,  Ward,  which  is  set  forth  at  folios  75-76"  of  complainant's 
printed  affidavits.  Defendant,  on  the  other  hand,  contends  that 
this  letter  on  its  face  shows  that  Faris  did  not  know  the  source 
from  which  defendant's  agent  in  Cleveland  was  obtaining  "tips" 
on  Associated  Press  stories.  This  letter  is  not  in  the  nature  of 
a  self-serving  declaration,  and  was  not  written  under  circum- 
stances where  the  writer  would  have  attempted  to  create  the 
impression  that  he  did  not  have  knowledge  of  the  source  of 
such  stories.  That  the  arrangement  between  defendant's  repre- 
sentative in  Cleveland  and  Cushing  was  primarily  with  relation 
to  local  news  is  clearly  indicated  by  the  affidavit  of  Thomas, 
verified  January  8,  191 7.  He  states  that  he  was  an  employe  of 
the  Cleveland  News,  and  assistant  to  Cushing,  and  that  he, 
Thomas  "confined"  whatever  news  he  gave  to  the  International 
News  Service  to  local  happenings,  and  for  his  service  in  this 
regard,  he  was  paid  $5  per  week.  So  much  for  the  evidence 
regarding  "information"  or  tips  of  news  obtained  from  the  office 
of  the  Cleveland  News  by  defendant's  representative  in  Cleve- 
land. 

As  before  stated,  now  that  this  has  been  brought  to  the  knowl- 
edge of  defendant,  and  it  appears  therefrom  that  defendant's 
representative  was  obtaining  confidential  information  furnished 
to  the  Cleveland  News  by  complainant,  there  can  be  no  justifica- 
tion for  defendant  permitting  such  practice  to  continue,  and  it 
will  not  be  permitted,  but  the  following  analysis  of  the  evidence 
establishing  the  fact  that  complainant  has,  through  the  same  instru- 
mentality improperly  availed  itself  of  confidential  information  fur- 
nished to  the  Cleveland  News  by  defendant,  clearly  shows  that 
the  complainant  has  no  standing  in  a  court  of  equity. 

E.  A.  Smiley  in  his  affidavit,  verified  January  11,  1917,  says 
that  he  was  for  three  years  employed  by  the  Cleveland  News, 
which  receives  the  service  of  both  complainant  and  defendant,  that 
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for  three  years  prior  to  February  i,  1916,  he  sat  alongside  of 
Gushing  and  knew  that  Gushing  received  $10,  per  week  from  com- 
plainant, and  in  return  therefor  that  Gushing  not  only  gave  local 
news  to  complainant,  but  when  stories  of  importance  came  in  on 
the  wires  of  defendant,  which  had  not  then  appeared  on  the  wires 
of  complainant.  Gushing  "in  a  way  which  could  be  construed  as 
a  tip"  inquired  of  complainant  if  it  knew  anything  about  the  story 
(fols.  161-164)".  Smiley  further  says  that  during  four  hours  of 
the  day,  after  Gushing  was  off  duty,  he.  Smiley,  at  Gushing's 
request,  furnished  complainant  with  such  tips,  and  specifies  the 
manner  in  which  such  tips  were  given  (fols.  164-167) ^  and  that 
this  information  on  many  occasions  was  given  to  complainant  by 
Gushing  or  Smiley  before  the  news  furnished  by  defendant  had 
appeared  in  the  Cleveland  News  (fol.  168)".  For  his  assistance 
to  Gushing  in  this  regard  he  was  paid  $3.  per  week  by  Gushing 
(fol.  169)'*.  In  the  Summer  of  1916,  while  Gushing  was  away, 
he.  Smiley,  performed  Gushing's  duties  to  the  Associated  Press, 
and  was  paid  directly  by  complainant.  He  further  says  that  com- 
plainant's manager  of  its  Gleveland  bureau  frequently  went  to 
the  desk  of  the  managing  editor  of  the  Cleveland  News  and  looked 
over  all  of  the  items  of  news  including  those  originating  with 
defendant  (fols.  171-172)^ 

After  this  affidavit  by  Smiley  had  been  served  by  defendant, 
complainant  obtained  another  affidavit  from  Gushing,  which  was 
verified  January  17,  19 17.  In  this  affidavit  he  says  that  he  assisted 
the  correspondent  of  the  Associated  Press  in  covering  the  local 
news  of  Gleveland  collected  by  the  Cleveland  News,  and  that  he 
did  so  with  the  full  knowledge  and  approval  of  his  superiors  on 
the  Cleveland  News. 

We  again  pause  to  remark  that  complainant  does  not  produce 
the  affidavit  of  any  such  superiors  to  this  effect. 

Then,  notwithstanding  the  very  explicit  statements  of  Smiley, 
this  ready  witness  disingenuously  says 
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"that  at  no  time  during  his  employment  by  the  Associated  Press  did 
he  make  a  practice  of  divulging  to  the  Associated  Press  the  dispatches 
of  the  International  News  service ;  that  at  no  time  did  there  exist  an 
understanding  with  any  one  in  the  Associated  Press  that  he  was  to 
do  so ;  that  he  was  not  engaged  by  the  Associated  Press  to  so  divulge 
such  dispatches ;  that  the  same  was  not  expected  of  him,  nor  did  he 
engage  in  the  practice  of  divulging  such  dispatches". 

The  question  here  arises, — what  constitutes  a  practice  in  the  mind 
of  this  witness?  Another  witness  for  the  defendant  had  said 
that  he  made  a  practice  of  divulging  to  the  complainant  "the  dis- 
patches of  the  International  News  Service".  This  would  involve 
a  disclosure  of  all  such  dispatches.  Smiley's  evidence  is  to  the 
effect  that  he  tipped  complainant  off  as  to  important  items  of 
news  received  from  defendant,  and  this  Gushing  does  not  deny. 
Smiley  also  says  that  he.  Smiley,  tipped  complainant  as  to  impor- 
tant news  received  from  defendant,  and  that  Gushing  paid  him 
for  doing  so,  and  this  Gushing  does  not  deny.  Gushing  in  the 
above  quoted  statement  cleverly  says  that  he  "was  not  engaged 
by  complainant  to  divulge  such  dispatches",  but  he  does  not  say 
that  complainant  did  not  receive  them  when  he  did  divulge  them. 

So  on  the  part  of  the  defendant,  we  have  the  uncontradicted 
and  unequivocal  statement  of  Smiley  that  Gushing,  an  employe  of 
complainant,  furnished  complainant  with  tips  concerning  confi- 
dential information  received  by  the  Cleveland  News  from  defend- 
ant, and  no  denial  of  this  from  Gushing.  Smiley  is  corroborated 
by  the  witnesses  Schimansky,  Field  and  Anson  (pp.  61-68)",  De- 
fendant's Printed  Affidavits. 

Field  sat  next  to  Gushing  in  the  office  of  the  Cleveland  News, 
and  says  that  several  times  daily  he  heard  Gushing  give  tips  to 
complainant  of  news  items  furnished  by  defendant  (fol.  188)*. 
Anson  says  that  "on  numerous  occasions"  Gushing  communicated 
to  complainant  news  stories  furnished  by  defendant  (fol.  195)^ 
and  that  Gushing  did  this  both  by  use  of  the  telephone  and  by 
transmitting  messages  through  a  pneumatic  tube  system  running 
to  complainant's  office  (fol.  197)'^. 
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Schimansky,  another  employe  of  the  Cleveland  News,  and  an 
assistant  to  Gushing,  says  that  he  sat  at  the  elbow  of  Gushing  (fol. 
204)**  and  Gushing  frequently  called  the  complainant  on  the  phone, 
when  a  news  item  of  great  importance  came  in  over  the  wires  of 
defendant,  and  outlined  the  substance  of  such  news  to  complainant, 
and  asked  if  he  had  anything  on  it  (fol.  205)*.  Gomplainant's 
superintendent  of  its  Gentral  Division  says  that  he  employed  Gush- 
ing to  furnish  complainant  with  news  originating  in  Cleveland  and 
vicinity  which  had  been  received  by  the  Cleveland  News,  and  that 
it  was  the  distinct  understanding  that  Gushing  was  to  furnish 
complainant  only  the  news  of  Cleveland  and  vicinage,  and  that 
if  news  of  other  news  distributing  agencies  had  been  offered,  it 
would  have  been  refused  and  would  not  have  been  used  by  him, 
and  that  never,  to  his  knowledge,  was  such  news  of  other  associa- 
tions offered  "to  us  by  said  Gushing".  This  witness  was  very 
careful  in  the  selection  of  his  language.  The  witness  Smiley  and 
the  witnesses  Field,  Anson  and  Schimansky  had  sworn  that  it  was 
Gushing's  practice  to  furnish  complainant  with  tips  and  this  wit- 
ness studiously  avoids  denying  the  receipt  of  such  "tips"  and  he 
says  that  "never  to  my  knowledge  was  such  news  of  other  associa- 
tions offered  to  us  by  said  Gushing"  the  words  "such  news"  mean- 
ing the  news  of  other  news  distributing  agencies.  Complainant 
would  have  this  Court  accept  this  shuffling,  evasive  statement  as  a 
complete  refutation  of  the  affidavits  of  four  unimpeached  witnesses, 
while  on  the  other  hand,  it  says  that  the  unequivocal  statements  of 
men  like  Wilson  and  Faris  in  the  employ  of  defendant  to  the 
effect  that  they  did  not  know  that  defendant's  agent  in  Cleveland 
was  receiving  Associated  Press  News  from  the  Cleveland  News  is 
not  to  be  believed. 

To  further  meet  the  specific  accusations  of  Smiley,  Field, 
Anson  and  Schimansky,  complainant  produced  the  affidavits  of 
Weidenthal,  Corrigan,  T.  H.  Thomas,  Hain,  Wellman  and  Will- 
iams, all  of  whom  were  employes  of  the  Cleveland  News,  and  each 
of  whom  claims  to  have  sat  near  to  Gushing  in  the  office  of  the 
Cleveland  News,  and  each  of  these  witnesses  says  that  he  never 
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heard  Gushing  or  any  one  else  furnish  "International  News  Serv- 
ice dispatches  to  the  Associated  Press". 

Again,  we  pause  to  remark  that  neither  Smiley,  Anson,  Field 
or  Schimansky  allege  that  Gushing  or  any  one  else  gave  "Interna- 
tional News  Service  dispatches  to  the  Associated  Press".  They 
swear  that  Gushing  gave  tips  on  important  news  items,  and  none 
of  these  witnesses  for  the  complainant  contradict  this  statement. 

The  only  other  attempt  to  destroy  the  evidence  of  Smiley, 
Anson,  Field  and  Schimansky  is  contained  in  the  affidavit  of  J.  W. 
McGuire,  who  has  been  in  the  employ  of  complainant  in  Gleveland 
for  fifteen  years,  first  as  telegraph  operator,  second  as  assistant  to 
the  resident  correspondent,  and  third,  as  correspondent  or  man- 
ager of  the  Associated  Press  Bureau  in  Gleveland,  but  at  what 
particular  time  he  occupied  any  of  these  particular  positions,  he 
fails  to  state.  He  says  that  during  the  period  of  his  employment 
as  correspondent  by  complainant,  all  news  supplied  by  Gushing 
to  complainant  was  submitted  to  him  before  transmission  over 
complainant's  wires.  He  gives  us  no  information  as  to  how  he 
knows  this  to  be  the  fact,  and  follows  this  with  the  evasive  state- 
ment that  at  no  time  during  his  connection  with  complainant  did 
he  receive  from  Gushing  any  news  items  which  to  his  knowledge 
originated  in  the  dispatches  of  defendant.  He  was  thoroughly 
safe  in  making  this  statement,  and  studiously  avoided  saying  that 
at  no  time  did  he  receive  from  Gushing  news  items  which  he  had 
reason  to  believe  or  suspected  originated  with  the  defendant. 
He  does  not  say  that  he  was  the  only  person  in  the  office  of  the 
Associated  Press  who  received  communications  from  Gushing,  and 
when  he  makes  his  categorical  statement  that  any  statement  in  the 
affidavits  of  Smiley,  Field,  Anson  or  Schimansky  to  the  effect  that 
Gushing  from  time  to  time  called  him  on  the  telephone  to  com- 
municate to  him  the  contents  of  dispatches  of  defendant  is  wholly 
untrue,  is  denying  something  that  no  one  had  alleged,  in  that  none 
of  said  witnesses  had  said  that  any  "dispatches  of  the  Interna- 
tional News  Service"  had  been  communicated  to  anybody,  and  that 
in  none  of  these  witnesses  had  said  that  anything  had  been  com- 
municated to  him  (McGuire).    He,  like  all  of  the  other  witnesses 
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for  complainant,  studiously  hides  behind  the  denial  of  the  receipt 
of  "dispatches"  and  does  not  directly  or  indirectly  deny  the  receipt 
of  tips  or  information  relating  to  important  items  of  news  received 
by  the  Cleveland  News  from  defendant. 

The  foregoing  we  believe  to  be  a  fair  summary  of  all  the  evi- 
dence directly  relating  to  the  disclosures  in  Cleveland  of  com- 
plainant's information  to  defendant  or  the  defendant's  information 
to  complainant,  and  so  far  as  concerns  accusations  against  defend- 
ant to  the  effect  that  it  has  improperly  obtained  information  of 
news  items  gathered  by  complainant  and  furnished  to  its  mem- 
bers ;  this  is  all  of  the  evidence  in  the  case  except  that  with  refer- 
ence to  the  office  of  the  New  York  American,  which  will  be  dis- 
cussed under  a  separate  point. 

On  the  other  hand  the  affidavits  submitted  by  defendant  show 
not  only  that  complainant  has  availed  itself  of  tips  on  defendant's 
news  furnished  to  the  Cleveland  News,  but  that  this  has  been 
done  practically  throughout  the  United  States.  Some  of  the 
affidavits  submitted  by  the  complainant  are  to  the  same  effect. 

Leary,  a  telegrapher,  who,  for  the  better  part  of  ten  years  last 
past,  was  in  the  employ  of  complainant,  says  that  during  such 
period  of  service  it  was  customary  for  messages  to  come  over  com- 
plainant's wires,  stating  "the  opposition  has  such  and  such  a  story 
out  of  such  and  such  a  place" — that  it  was  customary  for  com- 
plainant's office,  when  it  discovered  that  the  opposition  was  carry- 
ing a  story  which  it  did  not  have,  to  notify  complainant's  head- 
quarters or  any  of  its  branches  which  might  be  able  to  follow  up 
the  "tip"  and  that  these  tips  were  considered  of  such  importance 
that  an  operator  wishing  to  send  one  was  authorized  by  complain- 
ant's rules  to  break  in  on  any  news  item  (fols.  248-249)°,  using  a 
signal  established  for  that  purpose  (fol.  250)*. 

Cochran,  a  former  Western  Union  Telegraph  operator,  who 
worked  alongside  of  a  representative  of  complainant,  one  Cox, 
gives  evidence  to  the  same  effect.  This  witness  Cochran  says  that 
a  tip,  in  news  service  parlance,  means  a  dispatch  containing  in  a 
brief  manner  the  substance  of  the  nature  and  character  of  a  story. 
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and  is  frequently  accompanied  by  a  communication  as  to  its  point 
or  origin  (fol.  269)". 

Cox,  a  telegraph  operator  formerly  in  the  employ  of  complain- 
ant, testifies  to  the  same  effect,  and  corroborates  the  testimony 
of  Cochran,  and  says  that  the  Associated  Press  published  a  bulletin 
to  the  effect  that  tips  sent  out  by  employes  of  complainant  would 
be  credited  to  such  employes  by  complainant  and  would  count  to 
their  advantage  on  their  record,  and  in  this  he  is  corroborated  by 
the  afifidavit  of  Copp,  an  employe  of  complainant,  who  sets  forth 
a  general  order  of  the  Associated  Press  which  is  as  follows: 

"Operators  who  copy  the  report  in  newspaper  offices  at  non-bureau 
points  should  be  alert  to  see  that  the  Associated  Press  is  protected 
when  big  news  events  occur  in  their  cities.  They  should  immediately 
call  to  the  attention  of  editors  the  necessity  of  a  bulletin  and  if  a  bulle- 
tin is  not  quickly  offered,  should  themselves  send  a  message  of  infor- 
mation to  their  controlling  bureau.  Non-bureau  points  will  make  note 
of  such  assistance  on  the  part  of  operators  and  it  will  be  recognized  in 
the  record  of  their  service. 

Melville  E.  Stone, 

General  Manager." 

Mr.  Copp  undertakes  to  give  an  interpretation  to  this  very 
clear  instruction,  but  does  not  say  that  such  interpretation  was 
ever  published  alongside  of  the  bulletin. 

The  witnesses  Sartwell  and  Baskervill  testify  that  while  in 
the  service  of  complainant,  the  press  associations  other  than  com- 
plainant were  known  as  "opposition",  and  that  Code  words  were 
used  to  designate  the  particular  opposition,  and  that  when  such 
opposition  was  carrying  a  story  which  it  was  desirable  for  com- 
plainant to  have,  it  was  a  customary  practice  to  telephone  or  tele- 
graph to  complainant's  central  office  regarding  such  stories,  pre- 
facing the  message  with  the  words  "opposition  says",  and  then 
follow  this  with  the  message. 

As  is  characteristic  in  all  of  the  replying  affidavits  filed  by 
complainant,  this  evidence  is  met  by  equivocal  statements  of  various 
witnesses.  Stone,  Copp,  Cooper,  Crosswy  and  Elliott  file  affi- 
davits in  which  they  say,  in  effect,  that  it  was  contrary  to  the 
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general  policy  of  complainant  and  contrary  to  the  instructions 
issued  by  complainant  for  its  employes  to  "copy"  or  use  items  of 
news  obtained  from  other  news  services,  but  they  all  admit  that 
the  Associated  Press  has  always  used  "tips"  and  give  no  definition 
of  what  a  "tip"  is,  or  what  a  tip  would  contain,  and  then  enshroud 
themselves  with  a  cloak  of  virtue  in  the  statement  to  the  effect 
that  after  receiving  such  tips  complainant  invariably  made  inde- 
pendent investigation,  and  based  its  story  entirely  upon  the  results 
of  such  independent  investigation.  This  buncombe  is  too  flimsy 
to  be  swallowed  by  any  intelligent  person  and  is  refuted  by  the 
evidence  of  the  witnesses  on  behalf  of  defendant,  in  which  it  is 
shown  that  within  a  few  minutes  after  having  sent  a  tip  to  the 
Central  office,  the  story  would  go  out  over  complainant's  wires  to 
its  customers.  We  inquire  how,  in  these  few  minutes,  did  com- 
plainant make  its  alleged  independent  investigation?  Complainant 
corroborates  the  evidence  submitted  by  the  defendant  bearing 
upon  the  receipt  of  tips  by  it,  in  the  affidavit  of  Jackson  S.  Elliott, 
filed  by  complainant.  Mr.  Elliott  says  that  he  is  in  charge  of  the 
Associated  Press  service  in  Washington,  D.  C,  and  has  been  in 
the  service  of  the  complainant  since  1903.  After  attempting  to 
contradict  the  affidavit  of  the  witness  Sartwell,  he  fully  corrobor- 
ates not  only  Sartwell,  but  all  of  the  other  witnesses  for  defend- 
ant in  the  following  language:  "More  tips  of  news  appearing  in 
opposition  services  come  to  the  Washington  office  of  the  Associated 
Press  than  to  any  other  office  in  the  country".  This,  of  course, 
shows  that  the  obtaining  of  tips  as  to  opposition  services  by  com- 
plainant extends  throughout  the  country,  as  well  as  in  Cleveland. 
From  the  foregoing  we  submit  that  if  one  has  been  guilty  of 
wrongdoing,  the  other  is,  to  say  the  least,  none  the  less  guilty. 
And  we  assume  that  now  that  the  matter  has  been  brought  to  the 
attention  of  the  responsible  heads  of  these  two  important  institu- 
tions, that  they  will  see  to  it  that  such  practices  are  discontinued. 
Upon  the  oral  argument  Mr.  Jennings  expressed  his  willingness  to 
have  an  order  entered  enjoining  each  party  from  pursuing  such 
practices.  We  hardly  believe  that  he  could  have  seriously  meant 
what  he  said.  His  client  may,  but  we  doubt  it,  be  willing  to  have 
such  stigma  placed  upon  it.    Ours  is  not.     We  do  not  need  the 
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decree  of  this  Court  to  compel  us  to  refrain  from  doing  that  which 
we  acknowledge  to  be  wrong.  We  say  that  the  wrong,  if  any,  was 
that  of  an  over-zealous  employe  in  excess  of  his  authority  and 
not  with  the  knowledge  or  approval  of  defendant,  and  that  for 
these  considerations  must  not  be  imputed  to  or  charged  up  against 
it.  We  are  willing  to  say  as  much  in  reference  to  the  "tips"  of 
defendant's  news  given  to  complainant  and  to  have  this  Court 
leave  the  matter  to  be  cured  by  men  who  will  be  assumed  to  deal 
with  such  a  matter  according  to  the  ideas  of  honorable  dealing 
and  fair  conduct. 

What  we  have  said  about  being  willing  to  refrain  from  obtain- 
ing tips  is  limited  to  tips  obtained  through  the  breach  of  some 
trust  relation,  which,  of  course,  we  admit  to  be  improper.  Beyond 
this,  an  injunction,  if  one  should  be  granted,  would  impose  intoler- 
able hardship  upon  defendant  and  complainant,  which  would 
make  their  business  almost,  if  not  entirely,  impossible.  Such  an 
injunction  would  require  the  defendant  or  complainant,  as  the 
case  might  be,  in  the  case  of  every  news  tip,  to  institute  an  in- 
vestigation as  to  the  origin  and  source  of  the  tip,  and  before  such 
investigation  could  possibly  be  conducted  to  any  reasonable  con- 
clusion, the  subject  of  the  tip  would  have  ceased  to  be  news. 

Assuming  that  this  Court  will  view  the  matter  in  this  light,  we 
refrain  from  any  lengthy  discussion  of  the  principle  of  equity  with 
which  we  know  the  Court  to  be  familiar  and  merely  cite  certain 
leading  cases  on  the  proposition  that  "He  who  comes  into  equity 
must  come  with  clean  hands". 

Worden  vs.  Cal.,  187  U.  S.  516. 

Channel  vs.  Hayden,  222  Fed.  162. 

Weeghman  vs.  Killifer,  215  Fed.  289. 

Pomeroy  Eq.  Remedies,  Vol.  2,  §  582. 

Toledo  vs.  Comp.  Scale,  142  Fed.  919. 

Bentley  vs.  Tibbals,  223  Fed.  247,  at  251. 

Edward  Thompson  vs.  A.  L.  B.  Co.,  122  Fed.  922. 

Manhattan  Machine  Co.  vs.  Wood,  108  U.  S.  218. 

Uri  vs.  Hirsch,  123  Fed.  568. 

Price  Mfg.  Co.  vs.  Prince,  etc.,  135  N.  Y.  25. 

Felridge  vs.  Wells,  4  Abb.  Pr.  144. 
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Board  of  Trade  vs.  O'Dell,  115  Fed.  574. 
Cassady  vs.  Cavenor,  37  Iowa,  300. 
P.  C.  C.  &  St.  L.  Co.  vs.  Crothersville,  159  Ind.  330. 
16  Cyc.  144. 

POINT  II. 
Complainant's    proofs   totally    fail    to    establish    thk 

ACCUSATION  THAT  DEFENDANT  "hAS  MADE  IMPROPER  AND  UNCON- 
SCIONABLE USE  OF  THE  MEMBERSHIPS  HELD  IN  THE  COMPLAINANT 
BY    REPRESENTATIVES    OF  THE    NEW    YoRK    AMERICAN,    THE    SaN 

Francisco  Examiner  and  the  Los  Angeles  Examiner",  etc., 
AS  alleged  in  Subdivision  B,  of  paragraph  IX  of  the  com- 
plaint, AND  the  relief  prayed  FOR  IN  THIS  RESPECT  SHOULD  BE 
DENIED. 

In  support  of  these  wicked  allegations  of  the  complaint  scarcely 
one  word  of  evidence  has  been  adduced.  Melville  E.  Stone  says 
that  he  is  "informed  and  believes"  that  defendant  obtains  the  news 
in  large  part  by  "bribing  and  corrupting  employes  of  members  of 
The  Associated  Press"  in  New  York,  Detroit,  San  Francisco,  Los 
Angeles  and  Cleveland  (fol.  72)*,  and  in  support  of  this  bald 
statement  he  offers  none  of  his  sources  of  information,  and  when 
he  descends  to  particulars  his  accusation  is  reduced  simply  to  the 
one  instance  of  the  employe  of  the  Cleveland  News,  and  to  another 
statement  to  the  effect  that  he  is  "informed  and  believes",  without 
.saying  by  whom,  that  it  has  been  customary  for  "representatives" 
(not  named),  of  defendant  to  copy  regularly  from  the  report  as 
received  in  the  office  of  the  New  York  American  of  news  obtained 
by  it  from  the  Associated  Press. 

Apparently  his  source  of  information  was  George  H.  Eke, 
E.  P.  Koukol  and  James  Finnerty.  These  three  gentlemen  are 
employes  of  complainant  and  have  made  affidavits  in  which,  no 
doubt,  they  made  their  statements  as  broad  as  possible.  An 
analysis  of  their  affidavits  is  as  follows: 

Eke  says:  Since  June,  1916,  he  almost  daily  visited  the 
machines  of  complainant  in  the  office  of  the  New  York  American 
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for  the  purpose  of  inspecting  and  repairing  same.  And  this  man, 
whose  duty  consisted  of  inspecting  and  repairing,  proceeds  to 
state  that  while  so  engaged  he  has  "repeatedly  seen  one  of  the 
editors  of"  defendant  (whose  name  or  description  is  not  given) 
"read  over  sheets  containing  news  given  by  complainant".  He 
does  not  say  whether  such  sheets  contained  news  that  was  fresh 
or  whether  they  were  sheets  containing  news  already  published. 
He  says  he  saw  defendant's  representative  read  over  the  news 
sheets  and  take  notes,  but  he  does  not  say  what  notes  were  in 
fact  taken.  He  breezily  "assumes"  that  such  notes  contained 
information  furnished  by  complainant.  He  also  says  that  on 
other  occasions  he  has  seen  one  of  complainant's  employes  take 
a  sheet  from  one  of  the  Morkrum  machines  and  hand  it  to  the 
editor  of  the  New  York  American  when  an  editor  (whose  name 
or  description  is  not  given)  of  defendant  was  present  and  that 
the  two  editors  then  engaged  in  conversation ;  and  that  the  editor 
of  defendant  would  then  leave  the  room  and  "no  doubt"  went 
to  his  own  office. 

Koukol  says:  that  during  the  latter  part  of  191 5  he  attended 
a  Morkrum  machine  in  the  office  of  the  New  York  American  one 
night  a  week,  as  relief  man ;  that  he  repeatedly  saw  one  Atwood, 
an  employe  of  defendant,  read  over  the  day  report  (which  from 
Stone's  affidavit  (fol.  59)  would  seem  to  consist  of  news  already 
published  by  the  afternoon  papers)  of  complainant  and  make 
notes,  which  he  took  away  with  him ;  that  Atwood  frequently 
came  back  during  the  night  and  read  over  the  copy  received  from 
complainant;  and  that  on  "one  occasion"  he  noticed  that  Atwood 
was  looking  over  the  story  of  war  developments  of  that  day  and 
making  notes.  He  further  says  that  on  November  21st,  1916, 
he  was  in  the  office  of  the  New  York  American  for  the  purpose 
of  repairing  a  Morkrum  machine,  when  the  news  came  in  of  the 
death  of  the  Austrian  Emperor;  that  the  sheet  was  delivered  to 
a  Mr.  Dunn  of  the  New  York  American,  and  that  he  heard  Dunn 
tell  an  office  boy  to  run  downstairs  and  tell  "them"  the  Austrian 
Emperor  was  dead,  and  that  the  message  "no  doubt"  went  to 
defendant. 
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Finnerty  says:  that  for  about  three  months  he  was  a  Mork- 
rum  machine  attendant  in  the  office  of  the  New  York  American; 
that  he  has  repeatedly  seen  one  of  defendant's  employes  (whose 
name  or  description  is  not  given)  make  copies  of  complainant's 
bulletins;  that  on  December  19,  191 6,  he  saw  a  man  whom  he 
"believed"  to  be  an  employe  of  defendant  make  a  copy  of  one 
bulletin;  that  he  subsequently  asked  one  of  defendant's  employes 
(whose  name  is  not  given)  if  they  had  a  man  answering  the 
description  of  the  man  who  copied  the  bulletin  and  the  "boy" 
replied  "Yes,  he  comes  up  to  get  war  tips";  that  about  a  week 
and  a  half  prior  to  January  3,  1917,  one  Coates,  an  employe  of 
the  New  York  American,  resigned  and  was  employed  by  defend- 
ant and  that  said  Coates  came  into  the  editorial  rooms  of  the  New 
York  American  every  night,  read  over  news  sheets  furnished  by 
complainant  and  made  copies  or  extracts  therefrom  which  he 
took  away. 

The  foregoing  is  all  that  complainant  submits  to  establish  the 
allegation  of  the  complaint  that  defendant  "has  made  improper 
and  unconscionable  use  of  the  memberships  held  in  the  complainant 
by  representatives  of  the  New  York  American,  the  San  Francisco 
Examiner  and  the  Los  Angeles  Examiner  and  has  unlawfully  and 
wrongfully  induced  these  members  of  complainant  to  violate  the 
by-laws  of  the  complainant  and  the  agreement  created  thereby 
*  *  *  and  to  disregard  the  secret  and  confidential  character 
of  the  news  transmitted  to  them  by  complainant     *     *     *  ". 

It  is  significant  to  note  that  not  one  word  is  said  in  the  affi- 
davits with  respect  to  any  of  these  papers  except  the  New  York 
American;  that  statements  in  the  affidavits  with  respect  to  it  are 
in  a  large  measure  based  upon  the  "assumption"  or  conclusions 
of  the  affiants  and  could  in  no  sense  be  constructed  as  evidence ; 
and  that  not  even  a  single  instance  is  given  or  referred  to  where 
any  of  such  items  of  news  has  been  used  by  defendant. 

The  defendant  on  the  other  hand  submits  affidavits  of  the 
responsible  officers  both  of  the  New  York  American  and  of  the 
defendant,  denying  that  they  or  any  of  them  have  any  knowl- 
edge of  such  practices  as  complainant  alleges,  and  asserting  that 
they  had  no  knowledge  that  the  complainant  ever  claimed  the 
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existence  of  such  practices  until  the  service  of  the  moving  papers 
herein.    A  summary  of  these  affidavits  is  as  follows: 

Mr.  Carvalho,  who  is  the  President  of  defendant,  says:  that 
prior  to  the  service  of  the  moving  papers  herein,  he  did  not  know, 
and  had  not  been  informed  of  any  alleged  arrangement  whereby 
the  defendant  procured  complainant's  news  from  or  through  the 
New  York  American;  that  never  to  his  knowledge  or  with  his 
consent  has  there  been  any  improper  use  of  the  membership  in 
the  complainant;  that  he  has  issued  positive  orders  not  to  permit 
any  of  the  employes  of  defendant  to  visit  the  New  York  Ameri- 
can and  obtain  any  of  complainant's  news  therefrom;  that  com- 
plainant has  never  called  to  his  attention  the  alleged  improper 
practices  of  which  it  now  complains  and  has  never  made  any 
complaint  to  him  with  respect  thereto.  He  further  says  that  he 
will  investigate  the  allegations  of  the  complaint  in  this  respect, 
and  if  found  true  or  substantiated  in  any  particular,  he  will  at 
once  put  a  stop  to  it. 

Mr.  Merrill,  the  vice-president  of  the  Star  Co.,  publisher  of 
the  New  York  American,  says :  that  he  has  instructed  the  editors 
of  the  New  York  American  and  the  subordinates  having  charge 
of  or  connected  with  the  publication  of  that  paper  that  they  should 
not,  under  any  circumstances,  disclose  to  any  one,  any  of  the  news 
received  by  that  paper  through  complainant  prior  to  the  time 
such  news  is  published;  that  if  any  editor  or  employe  of  the  New 
York  American  has  permitted  any  agent  of  defendant  or  any 
other  person  whatsoever  not  in  the  employ  of  the  New  York 
American  to  have  access  to  read  or  make  copies,  or  extracts  from 
news  matter  received  from  complainant  prior  to  its  publication, 
it  was  in  violation  of  his  express  orders ;  that  in  the  course  of  his 
duties  he  has  visited  the  editorial  rooms  of  the  New  York  Ameri- 
can, in  which  the  Associated  Press  news  is  received,  practically 
every  day  for  several  years;  that  from  November  20,  1916,  to 
January  2,  191 7,  he  was  personally  in  charge  of  the  New  York 
American  at  night,  and  had  the  handling  and  direction  of  its  news 
service;  that  he  has  been  at  work  in  the  editorial  rooms  of  the 
New  York  American  at  least  five  hours  every  night  except  Sun- 
day; that  he  has  never  on  any  occasion  seen  any  of  defendant's 
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employes  read,  examine  or  make  extract  or  notes  from  any  of 
the  news  matter  supplied  by  complainant;  and  that  had  he  ob- 
served any  such  thing  he  would  have  taken  summary  action  to 
prevent  disclosure  of  such  news  or  a  repetition  of  such  conduct. 
He  further  says  that  no  complaint  has  been  made  to  the  New 
York  American  or  to  him  as  a  member  of  complainant  by  com- 
plainant with  respect  to  the  alleged  practices  now  complained  of, 
and  that  had  he  been  informed  of  any  such  alleged  practices,  he 
would  have  immediately  stopped  them.  He  further  says  that  he 
will  thoroughly  investigate  the  charges  set  forth  in  the  moving 
papers  and  that  whether  he  finds  the  allegations  of  complainant 
true  or  false,  he  will  take  steps  to  prevent  the  possibility  of  any 
disclosure  by  any  employe  of  the  New  York  American  of  any 
news  matter  furnished  to  it  by  complainant. 

In  his  second  affidavit  Merrill  takes  up  the  incident  recited 
in  the  affidavit  of  Koukol  with  reference  to  the  death  of  the  Aus- 
trian Emperor  and  denies  that  Dunn  told  any  office  boy  of  the 
New  York  American  to  "run  downstairs"  and  tell  "them"  that 
the  Austrian  Emperor  was  dead.  Merrill  says  what  J)unn 
actually  did  was  this:  He  instructed  the  boy  to  go  to  the  "obit" 
(meaning  the  obituary  department  of  the  New  York  American) 
for  the  purpose  of  securing  clippings  and  material  relating  to  the 
life  of  the  Austrian  Emperor. 

Mr.  Taplinger  says  that  he  has  been  night  editor  of  the  New 
York  American  since  19 13  and  also  acted  as  war  editor  ever  since 
about  a  year  after  November,  1914;  that  his  desk  was  located 
in  the  New  York  American  editorial  rooms  near  the  door  enter- 
ing the  partitioned  room  where  the  Morkrum  machines  were  kept ; 
that  he  was  in  a  position  to  observe  all  persons  who  entered  the 
editorial  rooms  and  who  approached  the  desk  where  the  Asso- 
ciated Press  matter  was  deposited  and  handled,  and  the  room 
where  the  Morkrum  machines  were  kept;  that  during  all  the 
period  of  his  service  he  never  saw  any  editor  or  employe  of  the 
defendant  enter  the  room  where  the  Morkrum  machines  were 
kept,  or  examine  any  of  the  reports  received  through  complain- 
ant, or  make  any  extracts  or  copies  thereof ;  that  he  was  instructed 
by  the  managing  editor  of  the  New  York  American  to  prevent 
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any  person  other  than  employes  of  the  New  York  American  from 
having  any  access  to  Associated  Press  news;  and  that  during  his 
employment  he  did  not  permit  any  of  defendant's  employes  to 
obtain  complainant's  news.  He  further  says  that  he  has  seen 
and  talked  to  Atwood  in  the  editorial  rooms  of  the  New  York 
American  at  night  many  times  prior  to  October  lo,  191 6,  and  that 
Atwood  came  there  for  the  purpose  of  discussing  special  cable 
messages  of  defendant  (not  complainant),  which  were  being 
written  up  in  the  New  York  American,  and  that  Atwood  took 
notes  from  instructions  which  were  given  him  as  to  how  the 
Washington  Bureau  of  the  New  York  American  and  the  defend- 
ant should  handle  the  news  which  they  had  collected.  He  fur- 
ther says  that  Associated  Press  representatives  were  constantly 
in  attendance  on  the  Morkrum  machines  in  the  office  of  the  New 
York  American  from  six  o'clock  in  the  evening  until  their  duties 
ended  for  the  night,  and  that  none  of  said  employes  of  complain- 
ant ever  reported  to  him  that  the  Associated  Press  news  was  being 
read  by  any  person  not  in  the  employ  of  the  New  York  American; 
and  that  during  all  the  course  of  his  services  he  never  heard  of 
any  objection  by  the  complainant  or  any  of  its  employes  to  the 
manner  in  which  the  New  York  American  was  handling  Asso- 
ciated Press  news. 

Edrop  and  Dunn  both  corroborate  Merrill  with  reference  to 
the  Austrian  Emperor  incident. 

Wilson,  who  was  the  manager  of  defendant,  says :  that 
neither  defendant,  its  officers,  agents  or  employes  have  with  his 
knowledge  or  with  his  consent,  made  any  improper  or  uncon- 
scionable use  of  the  membership  held  in  complainant  by  repre- 
sentatives of  the  New  York  American,  San  Francisco  Examiner 
and  Los  Angeles  Examiner;  that  until  the  service  of  the  moving 
papers  herein,  he  had  no  knowledge  of  any  such  alleged  practices 
as  are  set  forth  in  the  complaint;  and  that  he  has  positively  and 
repeatedly  instructed  the  defendant's  employes  that  under  no 
circumstances  were  they  to  make  any  attempt  to  gain  access  to 
the  Associated  Press  dispatches  received  by  the  New  York 
American. 

Notwithstanding  the  Court's  plain  instructions  at  the  time  of 
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the  oral  argument  herein  that  complainant  should  file  nothing  but 
replying  affidavits,  it  has  filed  the  affidavits  of  Wishart  and  Sulli- 
van, both  verified  January  20,  1917.  Wishart  alleges  that  in 
December,  191 5,  he  saw  one  Atwood,  an  alleged  employe  of 
defendant,  "examining  the  Associated  Press  copy  on  the  spindles 
at  the  copy  desk  at  the  New  York  American".  He  does  not  say 
how  old  this  alleged  copy  was ;  he  does  not  say  that  Atwood  made 
any  copy  thereof  or  notes  therefrom,  nor  is  there  any  evidence 
in  his  affidavit  or  in  any  other  affidavit  submitted  by  complainant 
to  show  that  defendant  ever  used  anything  from  such  copy.  There 
is  certainly  nothing  in  this  affidavit  to  justify  the  accusation  that 
defendant  has  made  improper  and  unconscionable  use  of  the  mem- 
bership held  in  the  complainant  by  representatives  of  the  New 
York  American,  or  that  it  has  unlawfully  and  wrongfully  induced 
these  members  of  the  complainant  to  violate  the  by-laws  of  the 
complainant. 

Sullivan  in  his  affidavit  says  that  at  numerous  times  prior  to 
October,  19 16,  he  saw  Atwood  reading  the  copy  taken  from  the 
Morkrum  machines,  which  carried  exclusively  the  news  of  the 
Associated  Press,  but  when  he  descends  to  particulars,  he  remem- 
bers specifically  noticing  Atwood  inspecting  such  copy  about  a 
month  prior  to  December,  19 15,  and  says  that  sometimes  Atwood 
made  notes  from  this  copy  which  he  took  with  him  when  he 
returned  to  the  rooms  of  the  defendant. 

Again  we  assert  that  no  one  has  testified  that  any  use  was  ever 
made  by  defendant  of  the  notes  so  alleged  to  have  been  made 
by  Atwood.  Again  we  assert  that  there  is  nothing  in  this  evidence 
to  support  the  charge  that  defendant  has  made  improper  and 
unconscionable  use  of  the  memberships  held  in  the  complainant 
by  representatives  of  the  New  York  American,  or  that  it  has 
unlawfully  and  wrongfully  induced  these  members  of  complainant 
to  violate  the  by-laws  of  complainant. 

We  particularly  direct  the  attention  of  the  Court  to  the  fact 
that  these  two  employes  of  complainant  observed  these  alleged 
acts  of  said  Atwood  more  than  a  year  prior  to  the  commencement 
of  this  action,  and  yet  it  does  not  appear  from  any  of  the  moving 
papers  that  complainant  ever  brought  these  facts  to  the  atten- 
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tion  of  its  member,  the  New  York  American,  and  both  the  defend- 
ant and  the  New  York  American,  through  their  responsible 
officials,  positively  assert  that  they  never  knew  of  the  existence 
of  any  such  thing,  and  that  the  first  information  they  had  on 
the  subject  was  when  they  received  the  moving  papers  herein. 

Defendant  does  not  attempt  to  justify  practices  such  as  are 
alleged  in  the  complaint.  It  denies  that  it  had  any  knowledge 
of  the  existence  of  any  such  practices  or  that  it  has  consented 
thereto,  and  asserts  that  it  will  investigate  the  matter,  and  if  it 
finds  that  such  practices  have  existed,  it  will  voluntarily  put  a  stop 
to  them  without  the  order  of  any  court. 

The  New  York  Anverican,  as  appears  by  the  moving  papers, 
is  a  member  of  complainant,  and  the  Court  can  readily  see,  by 
reference  to  the  by-laws  of  complainant,  copy  of  which  is  submit- 
ted with  the  unprinted  affidavit  of  Merrill,  that  the  complainant 
itself  has  a  more  direct  and  effective  control  over  the  New  York 
American  and  the  news  furnished  to  it  than  the  Court  has  in  this 
proceeding. 


POINT  III. 

COMPIvAINANT  IS  NOT  ENTITLED  TO  A  DECREE  ENJOINING 
DEFENDANT  FROM  REWRITING  NEWS  APPEARING  IN  BULLETINS  AND 
EARLY  EDITIONS  OF  NEWSPAPERS  OWNED  OR  REPRESENTED  BY  MEM- 
BERS OF  COMPLAINANT,  WHERE  SUCH  NEWS  HAS  BEEN  FUR-NISHED 
TO  SUCH   PAPERS  BY  COMPLAINANT. 

There  are  two  sound  and  controlling  reasons  why  this  Court 
cannot  prohibit  defendant  from  rewriting  and  distributing  news 
appearing  in  the  bulletins  and  early  editions  of  such  newspapers ; 
first,  because  when  such  bulletins  and  early  editions  are  published 
the  news  therein  becomes  public  property  and  is  available  to  the 
world  at  large  for  all  purposes,  and,  second,  because  if  not  public 
property,  as  above  asserted,  the  complainant  has  no  standing  in  a 
court  of  equity  for  the  reason  that  it  has  been  shown  to  be  engaged 
in  doing  the  same  thing  that  it  seeks  to  prevent  defendant  from 
doing. 
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So  far  as  the  .moving  papers  are  concerned,  complainant  has 
failed  to  establish  that  it  is  the  practice  of  defendant  to  rewrite 
or  rephrase  apd  distribute,  as  news,  items  of  news  furnished  by 
complainant  to  its  members  and  appearing  in  the  early  editions 
of  their  newspapers. 

The  only  attempted  proof  of  this  accusation  is  that  set  forth 
in  the  affidavits  of  Melville  E.  Stone,  and  William  E.  Hall;  at 
folios  80"  and  40*  Stone  says  that  he  is  "informed  and  believes" 
that  upon  the  appearance  of  an  edition  of  an  afternoon  or  morn- 
ing paper  "of  The  Associated  Press"  it  has  been  the  practice  of 
the  defendant  to  take  from  such  edition  "such  news"  as  was 
available  and  to  send  this  out,  either  textually  or  rephrased,  as 
its  own  news.  In  support  of  this  statement  on  information  and 
belief,  without  even  naming  his  informant,  he  sets  forth  certain 
alleged  items  of  news,  said  to  have  appeared  in  certain  newspapers, 
which  he  characterizes  as  "misappropriations",  and  as  being  typical 
of  defendant's  "current  misappropriation  of  the  complainant's 
news".  Hall,  a  former  employe  of  defendant,  and  now  in  the 
employ  of  complainant,  says  that  in  1913  and  1914,  he  as  part  of 
his  duties  to  defendant  copied  and  rewrote  Associated  Press  news 
items  appearing  in  published  papers  of  its  members. 

Thus  we  are  introduced  to  a  new  form  of  property.  Until 
now  we  have  understood  that  there  could  be  no  ownership  of 
"news".  We  had  assumed  that  "news"  was  general  property  and 
could  not  be  appropriated  by  any  one,  and  such  we  believe  still  to 
be  the  law.    "News"  is  defined  to  be : 

"Recent,  but  not  necessarily  unexpected,  intelligence  of  something 
that  has  lately  taken  place,  or  of  something  before  unknown  or  im- 
perfectly known ;  tidings." — Century  Dictionary. 

For  the  sake  of  argument,  giving  complainant  the  benefit  of  what 
it  has  attempted  to  prove,  although  the  moving  papers  do  not 
sufficiently  establish  any  such  thing,  its  case  in  this  particular  is 
as  follows: 

Complainant  is  a  news  gathering  and  distributing  agency;  by 
means  of  various  instrumentalities  it  obtains  early  knowledge  of 
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events  occurring  throughout  the  world ;  this  knowledge  it  imparts 
to  its  members  who  are  publishers  of  newspapers,  and  it  imparts 
such  knowledge  to  them  "for  publication  in  the  newspapers  owned 
or  represented  by  them"  (Complaint,  Par.  Ill)  ;  thereupon  such 
newspapers  issue  bulletins  and  early  editions  wherein  they  pub- 
lish this  "news" ;  these  early  editions  containing  this  news  are 
sold  to  the  public;  and  the  defendant  "has  copied  the  news  fur- 
nished by  complainant"  from  these  early  editions  and  sold  and 
transmitted  same  to  its  own  customers  (Complaint,  subd,  C, 
Par.  IX)  ;  and  complainant  asserts  that  because  it  has  had  fore- 
knowledge of  the  occurrence  of  the  events  chronicled  in  these 
early  editions,  and  has  informed  its  members  thereof,  that  no 
other  newspaper  or  news  gathering  agency  may  make  use  of  such 
news  even  after  it  has  been  published  to  the  world  by  complainant's 
members. 

It  will  be  observed  in  this  connection  that  complainant  asserts 
no  rights  under  the  copyright  statutes. 

Defendant  admits  that  it  has  its  employes  each  day  read  a 
great  number  of  newspapers  for  items  of  news  therein  contained 
which  have  not  been  received  by  it  through  other  sources,  "as  does 
every  other  newspaper  and  news  agency  in  this  country  and 
abroad",  and  it  "rewrites"  and  furnishes  the  same  to  its  subscrib- 
ers (Wilson,  fols.  77-78)".  Wilson  further  says  that  defendant, 
"like  every  other  news  gathering  organization  in  the  world, 
whether  newspaper  or  news  service,  has  utilized  and  does  utilize 
items  and  matters  of  news  which  have  been  published  in  news- 
papers" (fol.  103)*  and  that  this  has  been  and  is  the  regular  prac- 
tice of  complainant  is  amply  established  by  the  afifiants  Sartwell, 
Baskervill,  Schwinger,  Harvey,  Fletcher,  Hogan  and  Thrush, 
all  former  employes  of  complainant. 

Sartwell  says  that  he  was  in  the  employ  of  complainant  for 
three  and  one-half  years  and  that  it  was  the  custom  of  complain- 
ant "to  make  such  use  as  they  could  of  news,  and  information 
carried  by  other  news  services,  including"  defendant  (fols.  291- 
292)";  that  editors  of  complainant  were  either  expressly  instructed, 
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or  understood  that  it  was  their  duty,  to  carefully  watch  for  any 
matters  of  news  carried  by  other  press  associations  not  carried  by 
complainant,  and  upon  appearance  of  such  matter  to  at  once  send 
same  to  headquarters ;  "very  frequently  these  tips  sent  out  were 
sufficiently  complete  *  *  *  to  enable  the  central  office  ♦  *  ♦ 
to  rewrite  *  *  *  and  then  send  it  out  ♦  ♦  *  to  its  custom- 
ers as  its  own  bulletin,  without  making  an  independent  investiga- 
tion" (fols.  292-293)".  See  also  folios  296-297"  of  Sartwell's  affi- 
davit. Baskervill's  affidavit  is  to  the  same  effect,  and  he  asserts 
that  "it  has  been,  to  my  knowledge,  the  universal  custom  among 
all  newspaper  men,  and  among  news  services  to  utilize  the  facts 
which  are  set  forth  in  any  published  story,  to  rewrite  that  story,  if 
they  see  fit  to  send  it  out  to  whom,  and  as  they  see  fit"  (fol.  311)". 

Replying  affidavits  filed  by  complainant  show  that  it  is  and 
always  has  been  the  practice  of  complainant  to  obtain  "tips"  on 
items  of  news  and  to  avail  itself  of  such  "tips".  The  witnesses 
making  these  affidavits  studiously  leave  the  meaning  of  the  word 
"tips"  very  obscure,  but,  from  a  reading  of  their  affidavits,  there 
is  no  difficulty  in  drawing  a  conclusion,  and  but  one  conclusion,  as 
to  what  is  really  embraced  within  the  term ;  and  this  conclusion  is 
that  the  word  "tip"  is  synonymous  with  "information".  The  only 
limitation  that  these  witnesses  put  upon  such  "tip"  or  information 
is  that  they  say  that  all  such  "tips"  or  information  obtained  by 
them  are  obtained  legitimately. 

Again,  however,  we  are  left  entirely  in  the  dark  as  to  what 
they  regard  as  legitimate.  Kent  Cooper,  Chief  of  complainant's 
Traffic  Department,  has  been  in  that  service  continuously  since 
1910.  At  folio  219'*  of  his  affidavit  he  says:  "It  is,  of  course,  the 
practice  of  Associated  Press  operators,  when  learning,  in  any 
legitimate  way,  of  a  rumor  of  an  event  or  happening  anywhere, 
to  send  their  controlling  bureau  points  the  fact  of  the  rumor". 
This  gentleman  might  have  gone  on  to  explain  to  the  Court  how 
an  operator  could  learn,  in  any  way,  legitimate  or  otherwise,  of  a 
rumor  of  an  event  or  happening  other  than  by  hearing  a^  tele- 
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graphic  message  which  was  being  received  upon  an  instrutnent  of 
some  other  news  service,  which  instrument  was  in  the  same  room 
where  such  operator  was  working,  or  by  seeing  a  written  transcript 
of  such  message,  or  by  reading  it  in  some  copy  of  some  newspaper 
not  served  by  complainant.  What  does  the  gentleman  mean  by 
the  words  "in  any  legitimate  way"?  What  did  Mr.  Stone  mean 
when  he  issued  General  Order  353,  instructing  operators  who  copy 
the  report  in  newspaper  offices  at  non-bureau  points  to  be  alert 
to  see  that  the  Associated  Press  is  protected  promptly  when  big 
news  events  occur  in  their  cities? 

Mr.  Cooper  plainly  intimates  that  the  only  limitation  upon 
operators  obtaining  information  or  rumors  was  that  they  were 
not  to  do  so  by  inducing  any  breach  of  a  contract  or  confidential 
relation. 

What  is  a  rumor  of  an  event  or  happening?  If,  by  this,  com- 
plainant means  that  before  any  newspaper  has  been  published 
some  one  is  whispering  about  a  report  of  an  event,  and  such  report 
is  a  report  of  a  news  service  other  than  complainant,  is  it  more 
proper  for  complainant  to  use  such  rumor  than  it  would  be  to  use 
such  rumor  after  it  has  found  form  in  a  printed  article  in  an 
early  edition  of  a  newspaper?  Would  the  above  quoted  language 
of  the  witness  Cooper  embrace  within  the  term  "rumor",  as 
therein  used,  news  appearing  in  an  early  edition  of  a  newspaper. 
He  certainly  does  not  say  that  it  would  not.  He  says  that  the 
only  use  of  rumors  is  "for  the  information  of  our  correspondents 
in  the  district  where  the  event  is  reported  to  have  happened" ; 
and  that  any  story  sent  to  the  members  of  the  Associated  Press 
is  based  solely  upon  news  obtained  by  these  correspondents  from 
original  sources,  and  if  no  such  information  can  be  obtained,  no 
story  is  sent  out. 

This  meticulous  distinction  will  hardly  impress  itself  upon 
this  court.  The  complainant  would  have  it  believed  that  if  a 
news  event  is  reported  by  complainant  those  who  read  the  same 
may  accept  it  as  true.  While  it  would  also  have  it  appear  that 
it  will  not  accept  as  true  the  news  report  of  an  event  by  any  other 
news  service  or  news  gatherer,  and  that  when  it,  through  any 
legitimate  source,  obtains  information  of  a  rumor,  leams  of  a 
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rumor  of  an  event,  it  verifies  the  same  by  "original  investiga- 
tion". Therefore  it  may  read  a  rumor  in  an  edition  of  a  news- 
paper not  published  by  one  of  its  members,  which  would  be  a 
legitimate  source  of  information,  but  it  would  not  publish  what 
appeared  therein  until  it  had  verified  the  same  by  "original  investi- 
gation;" and  this,  it  says,  does  not  constitute  obtaining  informa- 
tion from  defendant,  if  defendant  furnished  such  information 
to  such  newspaper.  Yet  on  its  own  statement,  that  everything 
that  it  publishes  has  been  investigated  by  itself  and  must  be 
accepted  as  true,  it  complains  because  defendant  entertains  the 
same  opinion  and  publishes  the  same,  or  extracts  therefrom, 
without  a  so-called  "original  investigation". 

Why,  if  everything  that  is  published  by  complainant  has  been 
originally  investigated  by  it,  and  is  true  beyond  peradventure  of 
a  doubt,  should  defendant  be  asked  to  make  further  "original 
investigation"  ? 

The  whole  distinction  sought  to  be  made  by  complainant 
between  what  it  does,  and  what  defendant  does,  is  a  distinction 
without  a  difference.  If  complainant's  original  source  of  infor- 
mation is  an  article  appearing  in  a  newspaper  which  takes  service 
from  defendant,  and  one  of  complainant's  employes  reads  such 
newspaper  and  telegraphs  to  it  a  "tip"  that  "opposition"  is  carry- 
ing a  story  to  this,  that,  or  the  other  effect,  and  it  goes  through 
the  senseless  performance  of  telegraphing  to  the  point  at  which 
the  alleged  event  occurred,  to  verify  as  to  whether  such  event 
occurred,  and  then  publishes  the  story,  has  it  any  the  less  obtained 
the  information  contained  in  its  article  from  defendant?  And 
would  it  be  any  purer  than  defendant  if  defendant  read  an  article 
in  a  paper  supplied  with  its  news  by  complainant,  and  accepted 
such  article  as  being  true,  and  used  the  information  therein  with- 
out the  senseless  corroboration  thereof? 

Jackson  S.  Elliott,  in  an  affidavit  submitted  by  complainant, 
says  that  he  is  in  charge  of  the  Associated  Press  Service  in  Wash- 
ington; that  more  "tips"  of  news  appearing  in  "opposition 
services"  come  to  the  Washington  office  of  the  Associated  Press 
than  any  other  office  in  the  country ;  that  it  is  natural,  "as  a  mat- 
ter of  routine",  that  the  editors  of  the  Associated  Press  would 


382 


Associated  Press  vs.  International  News  Service. 


Brief  of  Defendant— Point  III. 


obtain,  as  soon  as  they  are  printed,  all  the  various  newspapers 
published  or  circulated  in  the  City  of  Washington;  but  he  denies 
the  stories  originating  with  certain  specified  papers  were  ever 
re-written  and  sent  out  to  members  of  the  Associated  Press ;  he 
does  not,  however,  deny  that  information  was  used  that  was 
obtained  from  the  papers  that  he  says  "it  is  natural  as  a  matter 
of  routine"  for  complainant's  editors  to  obtain.  If  this  was  not 
done,  what  would  be  the  reason  for  the  editor's  obtaining  such 
papers  ? 

Cowles,  Superintendent  of  the  Central  Division  of  the  Asso- 
ciated Press,  ingenuously  explains  "that  the  only  authorized  use 
of  news  items  appearing  in  newspapers  not  represented  by  mem- 
bership in  the  Associated  Press  was  for  the  sole  and  only  pur- 
pose of  obtaining  bare  information  that  a  certain  event  was  said 
to  have  happened",  and  thereafter  this  much-talked-of  investiga- 
tion of  the  facts  and  the  write-up  of  the  story  followed  upon  the 
strength  of  this  alleged  independent  investigation. 

We  would  like  to  have  complainant  explain  whether,  after  so 
obtaining  such  "information",  and  after  such  "independent  investi- 
gation", it  reveals  to  its  members  its  original  source  of  informa- 
tion, and  also  whether  such  story,  so  written,  is  a  re-write  or  a 
re-phrase  of  the  opposition's  "news". 

Cowles,  in  answer  to  the  affidavits  filed  by  defendant,  par- 
ticularly the  affidavit  of  Thrush,  to  the  effect  that  the  Associated 
Press  re-wrote  stories  appearing  in  the  Chicago  American  and 
Chicago  Examiner,  corroborates  Thrush  to  the  extent  that  he  says 
that  an  examination  of  the  files  of  his  office  discloses  that  the 
stories  which  originally  appeared  in  the  Chicago  American  and 
Chicago  Examiner  were  used ;  but  he  says  such  use  was  for  the 
sole  purpose  of  obtaining  the  bare  information  that  such  and  such 
an  event  had  occurred,  and  that  all  stories  sent  out  over  the  wires 
of  complainant  were  based  solely  upon  the  strength  of  inde- 
pendent investigation  by  complainant.  How  would  an  examina- 
tion of  the  files  disclose  any  such  thing?  If  this  is  not  the  baldest 
hearsay,  we  inquire,  what  is  it? 

This  same  Cowles,  in  answer  to  the  affidavit  of  Baskervill, 
submits  another  affidavit  in  which  he  does  not  deny  what  was 


383 


Associated  Press  vs.  International  News  Service. 

Brief  of  Defendant— Point  III. 

said  by  Baskervill.  Baskervill's  statement  was  that  news  was 
obtained  by  complainant  from  opposition  papers,  and  that  com- 
plainant made  use  of  the  information,  or  took  a  "tip"  from  such 
"news",  and  that  sometimes  these  "tips"  were  almost  a  complete 
rewrite  of  the  stories  appearing  in  the  "opposition"  papers. 
Cowles,  in  answer  to  this,  says  that  employes  in  complainant's 
office  were  forbidden  taking  any  news  from  the  Atlanta  Georgian 
and  incorporating  it  in  the  news  service  of  the  Associated  Press, 
but  he  doesn't  say  that  such  employes  were  forbidden  to  take 
"tips"  or  give  "tips"  regarding  such  news,  or  that  they  were  for- 
bidden, upon  learning  "of  a  rumor  of  an  event  or  happening" 
from  such  papers  to  send  a  "tip"  thereon  to  their  controlling 
bureau  points. 

The  whole  sum  and  substance  of  all  of  the  replying  affidavits 
filed  by  complainant,  is  that  each  of  the  affidavants  hides  behind 
the  fine  distinction  between  using  "information"  obtained  from 
opposition  papers  and  using  "tips"  as  to  such  information. 

We  will  not  quote  more  at  length  from  the  affidavits  of  these 
men.  They  establish  beyond  question  that  it  is  and  has  been  the 
regular  practice  of  complainant,  applying  its  own  highly  improper 
characterization,  to  engage  in  "current  misappropriation  of" 
defendant's  "news".  We  do  not  agree  that  there  has  been  any 
misappropriation.  We  contend  that  "news"  when  "published" 
is  general  property  and  cannot  be  misappropriated  or  appropriated. 
And  in  the  language  of  complainant's  witnesses,  that  when 
defendant  reads  news  appearing  in  a  published  paper  it  "legiti- 
mately" learns  "of  a  rumor  of  an  event"  which  it  may  use  as  it 
sees  fit,  with  or  without  verification. 

Knowledge   oe   Events  of   Spontaneous   Origin   is   Public 

Property. 

Judge  Hough,  in  the  case  of  Davies  vs.  Bowes  (209  Fed.  Rep. 
54),  at  page  56,  has  clearly  stated  the  law  in  this  regard  in  the 
following  language: 

"there  can  be  no  piracy  of  the  facts,  because  facts  are  public  property". 
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In  Nat'l  Telegraph  News  Co.  v.  Western  Union  Telegraph  Co. 
(119  Fed.  294),  at  pages  299-300,  the  Court  says: 

"It  would  be  both  inequitable  and  impracticable  to  give  copyright 
to  every  printed  article.  Much  of  current  publication,  in  fact,  the 
greater  portion,  is  nothing  beyond  the  mere  notation  of  events  trans- 
piring, which,  if  transpiring  at  all,  are  accessible  to  all.  It  is  incon- 
ceivable that  the  copyright  grant  of  the  constitution  and  the  statutes 
in  pursuance  thereof  were  meant  to  give  a  monopoly  of  narrative  to 
him  who,  putting  the  bare  recital  of  events  in  print,  went  through  the 
routine  formula  of  the  copyright  statutes. 

It  would  be  difficult  to  define  comprehensively  what  character  of 
writing  is  copyrightable  and  what  is  not,  but  *  *  *  we  may  fix  the 
confines  at  the  point  where  authorship  proper  ends  and  mere  annals 
begin.  Generally  speaking,  authorship  implies  that  there  has  been  put 
into  the  production  something  meritorious  from  the  author's  own  mind. 
*  *  *  A  mere  annal,  on  the  contrary,  is  the  reduction  to  copy  of  an 
event  that  others  in  a  like  situation  would  have  observed.  ♦  *  ♦ 
The  printed  matter  on  the  tape  in  question  (the  Court  referred  to  a 
ticker  tape  on  which  were  carried  stock  quotations  and  news  of  inter- 
est of  the  day)  is  in  no  sense  copyrightable.  *  *  *  It  is  in  its  total- 
ity nothing  more  nor  less  than  the  transmission  by  electricity  over  long 
distances  of  what  a  spectator  of  the  event  occupying  a  fortunate 
position  to  see  or  hear  would  have  communicated,  by  word  or  mouth, 
to  his  less  fortunate  neighbor.  It  is  an  exchange  merely  over  wider 
area  of  the  ordinary  sight  seeing,  and  the  exchange  is  in  the  language 
of  the  ordinary  sightseer.  A  matter  of  this  character  is  not,  within 
the  meaning  of  the  copyright  law,  the  fruit  of  intellectual  labor,  and 
would  not,  if  actually  copyrighted,  be  protected  by  the  Courts." 

In  Tribune  Co.  vs.  Illinois  Pub.  &  Print  Co.,  76  Pub.  Weekly, 
643,  947,  the  question  was  presented  as  to  whether  Peary's  account 
of  his  discovery  of  the  North  Pole  could  be  copyrighted,  and  in 
this  case,  Judge  Grosscup  4ised  the  following  language : 

"A  scientist  makes  a  discovery  in  natural  law.  He  puts  that  in  the 
form  of  a  book.  He  copyrights  that  book.  The  law  protects  him  in 
that  copyright,  but  having  stated  a  fact  as,  for  instance,  the  discovery 
of  the  telephone,  the  world  may  take  up  and  state  and  discuss  that  fact 
as  the  world  may  take  up  and  state  and  discuss  this  Peary  pamphlet 
or  book  when  it  appears.  It  is  the  composition  in  which  that  fact  is 
embodied  that  it  is  protected.  It  is  not  the  fact.  The  facts  are  public 
property.  There  is  no  question  about  that  The  moment  he  published 
it,  it  is  public  property;  but  the  way  in  which  he  does  it,  that  is  pri- 
vate property." 
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In  Bowker  on  Copyright,  the  author  says,  at  pages  88  and  89: 

"In  respect  to  news,  there  is  no  provision  in  the  new  code.  A  \)\l\ 
to  protect  news  for  twenty-four  hours  was  at  one  time  before  Con- 
gress, but  was  never  passed.  There  is,  therefore,  no  copyright  protec- 
tion for  news  as  such,  but  the  general  copyright  of  the  newspaper  or 
a  special  copyright  may  protect  the  form  of  a  dispatch,  letter,  or  arti- 
cle containing  news.  Thus,  the  New  York  Herald  copyrighted  without 
question  Dr.  Cook's  Arctic  dispatches,  and  the  question  as  to  the  copy- 
right by  the  New  York  Times  of  Commander  Peary's  dispatches  de- 
scribing his  dash  for  the  Pole  hinged  solely  on  the  question  of  owner- 
ship or  authority  to  copyright,  as  set  forth  in  a  later  chapter.  But  any 
such  copyright  could  not  prevent  publication  by  other  newspapers  of 
the  news  that  Cook  and  Peary  claimed  to  have  reached  the  North  Pole, 
at  stated  dates  and  under  stated  circumstances,  though  their  own  form 
of  statement  of  the  facts  could  not  lawfully  be  copied  except  within 
'fair  use'." 

To  same  effect, 

Springfield  v.  Thame,  89  L.  T.  242; 

Clayton  v.  Stone,  2  Paine,  382; 

Baker  v.  Selden,  loi  U.  S.  99; 

N.  Y.  Times  Co.  v.  Sun  P.  &  P.  Assoc,  195  Fed. 

no;  204  Fed.  586; 
Walter  v.  Steinkopff,  L.  R.  3  Ch.  Ed.  489. 

Complainant's  attitude  in  this  case  seems  to  be  that  it  is  not 
only  not  willing  that  defendant  shall  do  as  complainant  does,  but 
that  the  rules  of  law  which  it  has  been  instrumental  in  having 
clearly  enunciated  shall  not  be  available  to  defendant. 

It  seems  to  us  that  the  decision  in  the  case  of  Tribune  Co.  of 
Chicago  vs.  Associated  Press  (116  Fed.  Rep.  1226)  is  controlling 
in  the  case  at  bar.  In  that  case  the  Chicago  Tribune,  by  agreement 
with  the  London  Times,  had  secured  for  use  in  the  Tribune's 
columns  the  Boer  war  news  especially  gathered  by  the  Times. 
The  Associated  Press,  through  its  London  agents,  purchased  early 
editions  of  the  Times,  selected  items  of  news  therefrom  and  cabled 
same  to  the  Associated  Press,  which  in  turn  was  distributed  by 
it  to  its  members.  (Here  we  may  pause  to  emphasize  the  fact  that 
we  have  a  judicial  determination  of  the  fact  that  complainant  is 
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engaged  in  what  it  improperly  characterized  as  the  "current  mis- 
appropriation of"  news). 

The  Chicago  Tribune  sought  to  enjoin  the  Associated  Press 
from  pursuing  this  practice. 

Judge  Seaman  in  denying  the  injunction,  at  page  127,  says: 

"Literary  property  is  protected  at  common  law  to  the  extent  only 
of  possession  and  use  of  the  manuscript  and  its  first  publication  by  the 
owner  *  *  *  With  voluntary  publication  the  exclusive  right  is  de- 
termined at  common  law    *    *    *" 

To  the  same  effect  see 

Press  Pub.  Co.  vs.  Monroe,  73  Fed.  Rep.  196; 

Ladd  vs.  Oxnard,  75  Fed.  Rep.  703,  731. 

Jeweler's  Mer.  Agency,  vs.  Jeweler's  Pub.  Co.,  155 

N.  Y.  241. 

Board  of  Trade  vs.  Hadden  KnuU  Co.,  109  Fed.  Rep. 

705. 
Board  of  Trade  vs.  Thompson,  103  Fed.  Rep.  902. 

This  principle  was  expressly  recognized  by  Judge  Kohlsaat,  in 
Cleveland  Tel.  Co.  vs.  Stone  et  al.  (105  Fed.  Rep,  794),  a  case 
where  that  judge  seemed  to  entertain  the  opinion  that  one  "Stone" 
had  been  guilty  of  purloining  and  stealthily  obtaining  certain 
trade  secrets.  (In  view  of  the  replying  affidavits  filed  by  com- 
plainant we  apologize  for  having  confused  said  "Stone"  with 
complainant's  general  manager  at  the  time  of  the  oral  argument. 
There  was  nothing  in  the  Federal  Reporter  to  indicate  that  the 
defendant  therein  named  was  a  notorious  wire  tapper  or  that  he 
was  therein  accused  of  any  such  conduct,  and  the  facts  as  recited 
in  the  report  disclosed  conduct  so  similar  to  those  in  the  case 
of  Tribune  Co.  v.  Associated  Press  (116  Fed.  Rep.  126)  that 
counsel  fell  into  the  error  of  assuming  that  said  Stone  was  com- 
plainant's general  manager. 

In  the  Stone  case  supra,  the  defendants  were  charged  with 
having  obtained  certain  quotations  compiled  by  the  Chicago  Board 
of  Trade  and  supplied  by  it  to  its  customers  or  members  before 
the  same  were  made  public.  Judge  Kohlsaat  expressly  recognized 
a  property  right  in  such  quotations  so  long  as,  and  only  so  long 
as,  "the  same  are  not  made  over  to  the  public". 
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The  authorities  on  this  proposition  are  not  numerous  for  the 
reason  that  the  proposition  of  law  is  so  simple  that  there  has  been 
no  occasion  for  the  courts  to  pass  upon  it. 

Complainant  seeks  to  extend  the  doctrine  laid  down  in  National 
Tel.  News  Co.  v.  Western  Union  Tel.  Co.  (119  Fed.  Rep.  294) 
to  apply  to  the  facts  in  the  case  at  bar.  We  respectfully  submit 
that  this  may  not  be  done.  In  that  case  the  National  Telegraph 
News  Co.  was  engaged  in  appropriating  to  itself  the  benefit  of 
the  labors  of  the  Western  Union  Telegraph  Co.  before  "publica- 
tion" thereof. 

The  Supreme  Court  of  the  United  States  has  clearly  indicated 
the  limitation  of  the  doctrine  of  the  last  cited  case,  in  its  decision 
in  Board  of  Trade  v.  Christie  Grain  &  Stock  Co.  (198  U.  S.  236). 
In  this  case  the  court  clearly  indicates  that  the  gatherer  of  news 
or  facts  is  entitled  to  certain  protection  because  such  facts  are, 
as  the  court  says,  "like  a  trade  secret",  and  that  it  does  not  lose 
its  rights  therein  by  communicating  the  same  "to  persons,  even 
if  many,  in  confidential  relations  to  itself,  under  a  contract  not 
to  make  it  public,  *  ♦  *  "  (pp  250-251),  and  if  the  contracts 
with  the  gatherer  of  such  news  or  facts  are  kept,  the  information 
will  not  become  public  until  the  gatherer  has  gained  its  reward 

(P-  251). 

In  the  case  at  bar  complainant  expressly  alleges  that  it  dis- 
tributes the  news  gathered  by  it  to  its  members  "for  publication 
in  their  newspapers"  (Complaint,  par.  IV).  Therefore,  if  com- 
plainant is  protected  from  any  one  availing  of  the  product  of  its 
industry  until  its  members  have  "published"  the  same  it  has 
received  the  full  measure  of  protection  to  which  it  is  entitled. 
And  publication  (although  mere  reports  of  the  happenings  of 
events  can  hardly  be  dignified  as  literary  productions)  and  dis- 
semination of  the  printed  news  thereof  in  newspapers  which  are 
sold  broadcast  certainly  constitutes  a  publication  which  puts  an 
end  to  complainant's  right  to  further  protection  and  entitles  every- 
one to  make  such  use  thereof  as  they  may  see  fit.  See  Davies 
vs.  Bowes,  Jewelers,  etc.,  vs.  Jewelers,  etc.,  Tribune  vs.  Asso- 
ciated Press,  and  other  cases  above  cited. 

Accepting  the  statement  of  the  Supreme  Court  that  the  prod- 
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uct  of  complainant's  energies  "stands  like  a  trade  secret",  we  may 
remind  this  Court  that  the  law  is  that  when  the  product  of  such 
trade  secret  is  made  public  the  world  at  large  may  make  use  of 
such  product  and  dissect  it  to  the  point  of  discovering  the  secret 
from  which  the  product  results.  This  proposition  of  law  needs 
no  citation  of  authorities,  and  the  Supreme  Court  in  the  decision 
above  mentioned  clearly  intimates  that  such  is  the  case  in  ref- 
erence to  news  supplied  to  customers  under  certain  limitations 
and  thereafter  legitimately  published  by  such  customers. 

We  therefore  have  no  quarrel  with  the  decision  in  the  case 
of  National  Telegraph  News  Co.  v.  Western  Union  Tel.  Co., 
supra.  We  admit  that  defendant  may  not  lawfully  publish  news 
furnished  by  complainant  to  its  members  if  obtained  before  pub- 
lished by  such  members;  but  on  the  other  hand  we  assert  that 
the  holding  in  that  case  does  not  go  so  far  as  to  prohibit  defend- 
ant from  using  such  news  after  the  same  has  been  published  by 
such  members  and  has  become,  as  characterized  by  complainant's 
witnesses,  a  rumor  of  a  happening  or  event. 

If  defendant  may  lawfully  avail  itself  of  such  news,  then  it 
must  necessarily  follow  that  there  is  no  reason  for  it  to  indicate 
that  it  received  its  "tip",  or  first  "information"  thereof,  from  a 
paper  published  by  one  of  complainant's  members;  and  there  is 
equally  no  reason  why  it  should  not  indicate  by  a  date  line,  such 
as  "London",  "Petrograd"  or  "Paris",  that  the  "information" 
regarding  the  chronicled  occurrence  originated  at  such  place. 

But  assuming  for  sake  of  argument  that  that  decision  applies 
to  the  facts  in  the  case  at  bar,  we  respectfully  submit  that  the 
complainant  is  not  entitled  to  any  relief. 

By  the  proofs  submitted  on  behalf  of  defendant  we  contend 
that  we  have  amply  established  the  fact  that  a  substantial  part 
of  complainant's  business  consists  in  using  news  from  papers 
other  than  those  of  its  members,  including  news  gathered  and 
distributed  by  defendant,  and  that  these  facts  bring  complainant 
clearly  within  the  rule  laid  down  by  this  Court  in 

Edward  Thompson   Co.   vs.  American   Law   Book 
Co.,  122  Fed.  Rep.  922. 
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The  defendant  confidently  insists  that  this  suit,  precipitated 
at  this  particular  time,  when  complainant  mistakenly  supposed 
that  the  defendant  had  been  effectively  excluded  from  sending 
cable  news  from  the  Allied  countries  in  Europe,  is  brought  in 
bad  faith,  and  that  the  monstrous  charges  of  pilfering  and  pur- 
loining the  complainant's  news  are  not  made  in  good  faith,  but 
have  been  inserted  as  a  mere  pretense  and  makeweight,  so  as  to 
create  an  alleged  moral  issue  under  cover  of  which  to  present 
the  preposterous  claim  that  the  news,  which  has  been  gathered 
and  distributed  by  complainant  to  its  members  for  the  express 
and  only  purpose  of  publication  by  them,  remains  the  property 
of  complainant  after  publication;  and  this,  notwithstanding  the 
fact  that  the  complainant  successfully  contended  against  this  pre- 
cise proposition  as  long  ago  as  1900  in  the  case  of  Chicago  Tribune 
vs.  Associated  Press,  supra,  when  it  converted  to  its  own  use, 
and  that  of  its  members,  the  result  of  the  enterprise  and  large 
investment  of  the  Chicago  Tribune  in  connection  with  the  news 
of  the  Boer  War,  and  that  it  has  been  complainant's  invariable 
practice,  ever  since  defendant's  origin,  to  take  defendant's  news 
and  that  of  papers  not  taking  complainant's  service,  in  the  same 
way  as  that  of  which  it  now  complains. 

Only  a  "membership  corporation,  not  established  for  profit", 
conscious  of  its  own  high  moral  recitude  and  altruistic  ideals  and 
of  its  own  inability  to  do  no  wrong,  and  to  whom  that  which 
might  be  considered  plain  stealing  in  a  mere  business  corpora- 
tion, such  as  the  defendant  is  contemptuously  styled,  could  be 
guilty  of  the  assurance  of  coming  into  court  with  such  an  alleged 
grievance  or  such  a  record  as  complainant  presents  on  this  ques- 
tion. If  complainant  has  known  since  191 5,  as  it  now  asserts, 
that  the  news  it  was  furnishing  the  New  York  American,  through 
the  Morkrum  machines,  was  being  systematically  stolen  by  the 
defendant,  day  by  day,  month  in  and  month  out,  for  eighteen 
months,  why  did  it  never  utter  a  word  of  complaint,  either  to 
the  defendant  or  to  its  own  member,  who  it  alleges  was  wilfully 
and  persistently  violating  its  obligation  in  permitting  such  use 
of  such  news?  If  there  was  such  a  practice  (which  is  denied 
by  every  one  concerned)   a  word  to  the  New  York  American 
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would  have  put  an  end  to  it  at  any  time.  Why  let  it  go  on  for 
months  and  say  not  a  word  until  the  complaint  in  this  suit  was 
served?  Does  such  silence  indicate  a  desire  to  redress  a  genuine 
wrong?  Does  it  not  indicate  that  the  alleged  grievances  are  a 
mere  pretense  to  conceal  an  ulterior  motive? 

The  same  observations  apply  to  the  Cleveland  situation. 
Gushing  was  an  employe  of  complainant's  member.  He  was  also 
its  employe.  He  was  doing  for  complainant  precisely  what  he 
was  doing  for  defendant.  A  word  to  the  Cleveland  Neivs  from 
complainant  would  have  put  an  end  to  the  practice,  if  it  was  a 
practice — which  Gushing  denied — or,  it  would  have  resulted  in 
Gushing's  discharge  if  complainant  so  elected.  Or  a  word  to 
the  defendant's  responsible  representative  would  have  produced 
the  same  result.  Strangely,  none  of  these  simple  and  natural 
alternatives  was  adopted.  Why  not?  If  this  was  the  general 
practice  of  defendant,  why  is  it  that  complainant,  with  its  months 
of  preparation  before  projecting  its  carefully  considered,  insult- 
ing assault  upon  the  integrity  of  the  defendant's  business  methods, 
has  been  unable,  in  all  of  the  hundreds  of  cities  in  which  it  and 
the  defendant  have  representatives,  to  discover  another  instance 
to  support  its  reckless  and  wholesale  charges? 

Summarizing  the  foregoing  we  assert  that 

1.  News  is  public  property  and  cannot  be  appropriated. 

2.  That  while  one  gathering  news  may  be  entitled  to  certain 

protection  therein,  the  right  to  this  protection  terminates 
with  the  publication  of  such  news. 

3.  That  where  a  gatherer  of  news  is  shown  to  be  engaged  in 

availing  itself  of  the  product  of  the  energies  of  other 
news  gatherers  it  cannot  be  heard  to  complain  if  such 
others  avail  themselves  of  the  products  of  its  labors  (122 
Fed.  Rep.  794). 

4.  That  the  proofs  before  the  Gourt  disclose  beyond  a  pre- 

adventure  that  complainant's  hands  are  not  only  not  clean, 
but  on  the  contrary  are  thoroughly  unclean. 
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POINT  IV. 
Although  the  issuance  of  preliminary  injunction  is  a 

MATTER  resting  WITHIN  THE  SOUND  DISCRETION  OF  THE  CoURT, 
THIS  DISCRETION  SHOULD  NOT  BE  EXERCISED  IN  FAVOR  OF  GRANTING 
THE  INJUNCTION,  EXCEPT  IN  A  CASE  WHERE  THE  RIGHT  IS  CLEAR, 
AND  THE  INJURY  IMPENDING  AND  THREATENED  SO  AS  TO  BE  AVERTED 
ONLY  BY  THE  ISSUANCE  OF  AN  INJUNCTION. 

A  very  clear  and  concise  statement  of  the  rules  which  should 
govern  a  court  on  an  application  for  the  issuance  of  an  injunction 
is  stated  in  Truly  v.  Wanger  et  al.,  5  How.  (U.  S.)   141: 

"There  is  no  power,  the  exercise  of  which  is  more  delicate,  which 
requires  greater  caution,  deliberation  and  sound  discretion,  or  more 
dangerous  in  a  doubtful  case,  than  the  issuing  an  injunction.  It  is 
the  strong  arm  of  equity  that  never  ought  to  be  extended,  unless  to 
cases  of  great  injury  where  courts  of  law  cannot  afford  an  adequate 
and  commensurate  remedy  in  damages.  The  right  must  be  clear,  the 
injury  impending,  and  threatened  so  as  to  be  averted  only  by  the  pre- 
ventative process  of  an  injunction."     (Italics  ours.) 

Having  uncomplainingly  suffered  this  "irreparable  damage" 
for  eighteen  months,  should  not  the  complainant  now  wait  until 
the  defendant  can  have  its  day  in  Court  in  a  manner  in  which  this 
sharply  contested  question  of  fact  can  be  tried  out  by  the  cross- 
examination  of  witnesses? 

Upon  the  foregoing  facts,  it  is  respectfully  submitted  that  there 
is  no  evidence  before  this  Court  justifying  any  action  on  the  part 
of  the  Court.  Certainly  this  Court  would  not  be  warranted  in 
making  a  finding  of  fact  along  the  lines  of  the  allegations  of  the 
complaint.  Upon  an  application  for  a  temporary  injunction  the 
proofs  should  clearly  establish  a  situation  warranting  interference 
by  the  Court  to  prevent  irreparable  injury.  No  such  injury  is 
shown  to  be  threatened.  In  fact  no  injury,  or  threatened  injury 
is  shown. 

The  complainant  having,  according  to  its  own  story,  suffered 
these  alleged  invasions  and  violations  of  its  rights  for  eighteen 
months  without  protest  or  complaint,  and  the  defendant  having 
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vigorously  and  comprehensively  denied  the  same,  is  the  Court 
justified  in  prejudging  the  case  at  this  point  in  advance  of  trial? 
Especially  when  the  defendant  offered  in  open  Court,  on  the  hear- 
ing, to  go  to  trial  immediately  on  the  merits  and  the  complainant 
promptly  declined  the  invitation. 


POINT  V. 

The  compIvAinant's  motion  for  a  preliminary  injunction 
should  be  in  all  respects  denied. 

Respectfully  submitted, 

William  A.  De  Ford, 

Attorney  for  Defendant. 
Samuel  Untermyer, 
Henry  A.  Wise, 
Irwin  Untermyer, 
William  A.  De  Ford, 
Claude  A.  Thompson, 
John  T.  Sturdevant, 

Of  Counsel. 
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The  Associated  Press, 

Complainant, 

against  \  e.  14-59. 

Internationai<  News  Service, 

Defendant. 


The  evidence  establishes  the  fact  that  Gushing  furnished  "tips" 
of  complainant's  stories  to  defendant,  and  that  he  furnished  "tips" 
of  defendant's  stories  to  complainant ;  and  that  the  "tips"  con- 
cerning these  stories  were  taken,  prior  to  publication,  from  the 
confidential  information  supplied  by  complainant  and  defendant 
to  the  Cleveland  News.  The  evidence,  in  other  words,  establishes 
the  fact  that  complainant  purloined  from  defendant,  by  the  same 
instrumentality,  from  the  same  source,  the  same  kind  of  informa- 
tion, that  it  claims  defendant  purloined  from  it. 

These  facts  are  established  by  the  testimony  of  Gushing  and 
Smiley. 

The  fact  that  defendant  obtained  the  complainant's  news,  as 
stated,  was  established  in  the  first  instance  by  the  affidavits  of 
Gushing  and  Agnew,  filed  on  behalf  of  the  complainant. 

The  fact  that  complainant  obtained  defendant's  news,  as  stated, 
was  established  by  the  affidavit  of  Smiley,  filed  on  behalf  of  the 
defendant. 

The  evidence  of  Smiley  was  subsequently  corroborated  by  Gush- 
ing, who  admitted,  by  his  failure  to  deny,  that  he  (and  Smiley,  as 
his  employee)  had  furnished  to  complainant  (for  a  consideration) 
"tips"  as  to  defendant's  stories  delivered  to  the  Cleveland  News, 
and  by  his  positive  statement  that  he  had  not  made  "a  practice  of 
divulging  to  the  Associated  Press"  despatches  of  the  International 
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News  Service.  This  latter  admission  carried  with  it  the  implied 
admission  that,  not  having  furnished  such  tips  as  a  matter  of 
practice  (as  a  continuous  thing),  he  had  done  so  from  time  to  time. 
Gushing  further  admits  that  he  furnished  the  same  kind  of 
information  to  complainant  that  he  furnished  to  the  defendant, 
and  further  admits  that  the  information  that  he  furnished  to  both 
consisted  of  "tips"  given  intermittently  and  not  as  a  matter  of 
practice,  because  he  says : 

"that  during  the  time  he  had  an  arrangement  for  supplying  news  to 
the  International  News  Service  he  seldom  volunteered  tips  to  the  Man- 
ager of  the  Cleveland  office  of  the  International  News  Service  and 
that  there  were  periods  of  days  and  weeks  at  a  time  during  which  he 
would  not  furnish  anything;  affiant  further  says  that  during  the  entire 
period  of  approximately  a  month,  covered  by  the  affidavit  of  said 
Agnew,  there  are  only  two  cases  where  he  can  definitely  remember 
that  such  information  originated  with  him". 

The  affidavit  of  Agnew  sets  forth  twelve  instances  in  which 
Gushing  furnished  defendant  with  "tips"  as  to  complainant's 
stories,  between  November  22nd  and  December  20,  1916.  A  study 
of  these  instances  (of  the  details  of  the  information  taken),  will 
clearly  show  that  the  information  was  not  only  in  the  nature  of 
"tips",  but  that  they  were  sporadic  "tips"  (some  of  inconsequential 
news),  and  that  they  constituted  a  small  and  trifling  part  of  the 
volume  of  daily  news  puWished  during  that  period. 

The  uncontradicted  evidence  is,  therefore,  that  Gushing  gave 
to  defendant's  agents  nothing  more  than  a  "tip"  as  to  complain- 
ant's stories,  and  that  he  gave  the  same  kind  of  "tips"  to  com- 
plainant as  to  defendant's  stories,  and  that  they  were  given,  now 
and  then,  and  not  as  a  matter  of  practice. 

It  will  make  no  difference,  so  far  as  the  legality  of  the  trans- 
action is  concerned,  whether  Gushing  purloined  "tips"  of  defend- 
ant's news  for  complainant  or  purloined  parts  of  defendant's 
Stories  for  complainant,  for,  in  either  case,  the  purloining  would 
be  of  information  held  under  the  seal  of  secrecy  and  confidence, 
and  impressed  (while  so  held  and  prior  to  publication),  with  a 
proprietary  interest. 

A  "tip"  may  perhaps  be  defined  as  such  an  outline  of  the 
main  features  of  a  news  event  as  to  enable  a  person  to  whom  it 
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is  given  to  indentify  the  event  and  to  locate  the  place  of  its  origin, 
thus  enabling  verification  and  amplification. 

If  one  news  agency  had  on  its  wires  an  important  story,  which 
was  such  timely  and  exclusive  news  of  an  event  as  to  constitute 
what  is  known  as  a  "scoop"  or  "beat"  as  to  that  particular  event, 
the  purloining  of  that  information  would  enable  an  agency  so 
purloining  it  to  report  to  its  customers  a  story,  which  otherwise 
they  would  not  have  received,  and  therefore  as  to  which  the  agency 
would  have  been  beaten. 

The  news  constituting  a  "scoop"  or  "beat",  would  have  a 
value  to  the  agency  procuring  it,  not  only  because  of  its  news 
value,  but  also  because  such  "scoop"  or  "beat"  would  demonstrate 
the  superior  efficiency  of  its  service  over  that  of  its  competitor, 
(the  purloiner),  not  only  to  the  customers  of  its  competitor, 
(the  purloiner),  but  also  to  its  own. 

It  is  this  "value",  therefore,  that  the  purloiner  appropriates. 

The  purloining  of  a  "tip"  of  an  item  of  important  news  (in 
the  nature  of  a  "beat"  or  "scoop")  is,  in  principle,  as  much  the 
stealing  of  confidential  property  as  though  the  whole  text  of  the 
story  were  taken,  and  such  a  "tip"  as  to  certain  events  would  be 
more  valuable  than  the  complete  textual  story  of  less  important 
events. 

The  complainant's  purloining  of  "tips"  of  defendant's  news 
is  clearly  established  by  defendant's  witnesses,  by  admissions  of 
complainant's  own  witnesses  and  by  the  implied  admissions  of 
complainant's  witnesses,  because  of  their  failure  to  deny  the 
charges,  that  certain  of  complainant's  agents  purloined  "tips" 
of  defendant's  news.  The  evidence  constitutes  proof,  therefore, 
of  the  purloining  of  information  by  complainant  from  defendant, 
which  was  secret,  confidential  and  impressed  (prior  to  publica- 
tion) with  the  proprietary  interest  of  the  defendant. 

The  complainant's  hands  being  unclean  with  the  proof  of  its 
admitted  purloining  of  "tips"  from  the  defendant,  it  is  not  entitled 
to  equitable  relief. 

If  this  Court  should  find  that  the  defendant  had  purloined 
(by  the  same  means  or  method),  not  only  "tips"  of  general  news, 
but  had  induced  one  of  complainant's  members  to  give  to  it  "local 
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news",  in  violation  of  a  by-law  of  complainant,  the  situation  would 
remain  the  same.  //  the  complainant's  hands  were  unclean  as 
to  the  purloining  of  one  class  of  news  property  of  the  defendant, 
it  would  not  be  entitled  to  equitable  relief  as  t.a  another,  taken  by 
the  same  person  from  the  same  source.  It  cannot  come  into  a 
court  of  equity,  saying,  "I  have  taken  my  neighbor's  general  news ; 
my  neighbor  has  taken  my  general  and  local  news ;  I  want  him 
enjoined  from  taking  all  of  my  news  because  I  have  only  taken 
one  class  of  his  news". 

The  court,  by  granting  an  injunction  pendente  lite  in  this 
case,  based  upon  the  "Cleveland"  or  "Gushing"  transactions, 
would  inflict  upon  defendant  a  grievous  and  irreparable  injury, 
not  that  it  would  deprive  the  defendant  of  anything  it  wants,  but 
that  the  injunction  would  be  blazoned  to  the  wprld  as  the  Court's 
decision  (as  being  based  upon  the  Court's  finding)  that: 

(a)  The  defendant  had  been  guilty  of  the  theft  of  complain- 
ant's news; 

(b)  That  defendant  (not  having  the  facilities  for  gathering 
information  which  its  co&npetitor,  the  complainant,  had),  was 
driven  to  purloin  the  complainant's  news; 

(c)  That  defendant  was  furnishing  complainant's  "re-written 
news"  and  that  there  was  no  need  to  take  the  service  of  both; 

(d)  That  the  complainant  could  not  have  been  guilty  of  the 
same  wrongs,  else  the  Court  would  noi  have  granted  the 
injunction. 

The  Court,  the  writer  respectfully  submits,  should  not  make 
an  order  so  destructive  of  defendant's  business  and  good  will, 
(its  moral  and  commercial  reputation,)  upon  affidavit  evidence 
of  the  kind  that  has  been  presented  here,  and  especially  in  view 
of  the  fact,  (as  it  is  a  fact,)  that  complainant  has  been  shown 
to  be  guilty  of  wronging  the  defendant  in  the  same  way  that 
it  claims  to  have  been  wronged  by  defendant;  has,  indeed,  been 
shown  to  have  been  guilty  of  inflicting  greater  wrongs  upon  the 
defendant  than  the  defendant  has  done  to  it, 
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The  complainant,  upon  the  argument,  was  apparently  of  the 
opinion  that  the  defendant's  taking  tips  of  its  stories  was  a  crime, 
while  its  taking  tips  of  defendant's  stories  was  a  trifling  aberra- 
tion from  the  conventions,  its  crooked  practice  being  sanctified 
by  its  psuedo  respectability. 

The  complainant's  affidavits  with  respect  to  the  American's 
transactions  do  not  approach  the  dignity  of  evidence.  They  are 
a  tissue  of  hearsay,  assumptions  and  conjectures,  which  do  not 
establish  the  fact  that  there  was. a  purloining  of  any  stories  from 
the  Associated  Press  matter  delivered  to  the  New  York  American, 
much  less  that  there  was  any  use  of  any  such  stories.  This  tissue 
of  hearsay,  assumptions  and  conjectures,  is  the  interested  evi- 
dence of  employes  of  complainant.  It  comes  to  this  Court  under 
the  preposterous  assumptions: 

(a)  That  known  agents  of  the  International  News  Service 
would  attempt  to  steal  Associated  Press  news  before  the  very 
eyes  of  its  employes,  the  Morkrum  machine  operators;  and  that 

(&)  Such  agents  would  fail  to  report  the  pilfering  of  the 
property  of  their  employer  to  their  employers ;  and 

(c)  That  the  Associated  Press,  (if  such  a  report  was  made,) 
would  fail  to  complain  to  its  member,  representing  the  New  Yprk 
American. 

Assuming,  however,  that  this  Court  is  willing  to  find,  (as  a 
fact,)  upon  such  a  flimsy  showing,  that  the  International  News 
Service  agent  purloined  Associated  Press  news  from  the  American 
office,  that  would  constitute  only  a  second  transaction  similar  to 
the  transaction  in  Cleveland.  If  the  complainant's  hands  were 
soiled  by  a  single  transaction,  a  single  act  of  pilfering  of  news, 
it  is  as  much  debarred  from  equitable  relief  as  though  it  had  been 
guilty  of  two  such  acts  of  pilfering.  If  its  hands  are  unclean 
in  one  instance  of  news  pilfering,  it  cannot  have  relief  enjoining 
the  complainant  from  committing  similar  acts. 

Respectfully  submitted, 

William  A.  De  Ford, 
■      ';'     '    -  Attorney  for  Defendants. 
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Associated  Press, 

Plaintiff, 

against 

International  News  Service, 

Defendant. 


To  THE  Honorable  the  Judges  op  the  United  States  District 
Court  for  the  Southern  District  of  New  York. 

The  defendant  above  named,  by  William  A.  de  Ford,  its  solici- 
tor, answering  the  amended  complaint  herein,  alleges  upon  in- 
formation and  belief  as  follows : 

First:  It  denies  that  it  has  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  each  and  all  of  the  allegations  stated 
and  contained  in  the  paragraph  of  the  complaint  numbered  and 
designated  III  and  IV. 

Second:  It  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  all  of  the  allegations 
stated  and  contained  in  the  paragraph  of  the  complaint  numbered 
and  designated  V,  except  that  it  admits  that  a  service  through 
which  world-wide  news  is  collected  and  distributed  is  essential  to 
the  conduct  of  a  modem  newspaper,  and  that  because  of  the  ex- 
pense of  collecting  such  news  the  only  practical  and  economical 
method  of  obtaining  the  same  is  either  by  co-operation  among  a 
number  of  newspaper  proprietors  in  the  work  of  collecting  and 
distributing  the  same,  and  the  division  of  the  expense  thereof,  or 
by  the  purchase  of  such  news  from  some  agency  regularly  engaged 
in  such  business. 

Third:  It  denies  that  it  has  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  each  and  all  of  the  allegations  stated 
and  contained  in  the  paragraph  of  complaint  numbered  and  desig- 
nated VI,  except  the  allegation  to  the  effect  that  it  is  an  essential 
part  of  the  plan  of  operation  of  the  complainant  that  the  news 

♦See  pages  6,  ii,  15  this  volume. 
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collected  by  it  shall  remain  confidential  and  secret  until  its  pub- 
lication has  been  fully  completed  by  all  of  complainant's  members, 
which  allegation,  upon  information  and  belief,  it  denies. 

Fourth:  It  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  all  of  the  allegations 
stated  and  contained  in  the  paragraph  of  the  complaint  numbered 
and  designated  VII,  except  that  it  admits  that  there  are  many 
newspapers  in  the  United  States  not  represented  by  membership 
in  complainant,  which  newspapers  purchase  their  news  service 
from  news  agencies  other  than  complainant,  and  that  such  news- 
papers compete  with  certain  newspapers  owned  or  represented  by 
members  of  complainant,  and  except  that  it  also  admits  that  there 
exist  in  the  United  States  news  agencies  other  than  complainant, 
and  it  denies  that  it  has  induced  or  endeavored  to  induce  members 
of  complainant  to  withdraw  from  membership  in  complainant  and 
to  purchase  defendant's  service  by  other  than  fair  and  honorable 
means  of  competition. 

Fifth:  It  denies  each  and  all  of  the  allegations  stated  and  con- 
tained in  the  paragraph  of  the  complaint  numbered  and  designated 
IX,  except  that  it  admits,  on  information  and  belief,  that  in  fre- 
quent cases  clients  or  customers  of  defendant  have  been  able  to 
publish  certain  items  of  news  lawfully  collected  and  transmitted 
by  defendant  by  means  of  its  own  instrumentalities  simultaneously 
with  or  prior  to  the  publication  of  such  items  of  news  by  com- 
plainant's members,  and  it  alleges  that  such  clients  or  customers 
of  defendant  have  thus  been  able  to  publish  such  items  of  news 
simultaneously  with  or  prior  to  its  publication  by  complainant's 
members  wholly  and  entirely  because  of  the  superior  facilities  of 
defendant  and  its  more  efficient  methods  of  transmission. 

Further  answering  the  subdivision  of  said  paragraph  of  the 
complaint  marked  or  designated  "c'\  defendant  alleges  on  informa- 
tion and  belief  that  it  is  a  well  known  and  practically  universal 
custom  for  publishers  of  newspapers  in  this  country  and  abroad 
to  obtain  and  read  editions  of  newspapers  published  by  others  than 
themselves,  and  for  news  agencies  in  this  country  and  abroad,  in- 
cluding defendant  and  complainant,  to  obtain  and  read  editions  of 
newspapers  published  by  persons  or  corporations  other  than  their 
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members,  customers,  subscribers  or  clients,  and  to  obtain  therefrom 
various  items  of  news,  and  for  such  pubHshers  of  newspapers  to 
re-write  such  items  of  news  therein  contained  which  they  deem  of 
sufficient  importance  to  interest  their  subscribers,  and  to  pubHsh 
the  same,  sometimes  with  and  sometimes  without  additional  veri- 
fication, and  without  revealing  the  original  source  from  which  such 
news  items  were  obtained,  and  for  such  news  agencies,  including 
complainant,  to  obtain  from  the  newspapers  thus  obtained  and  read 
by  them,  various  items  of  news  appearing  therein,  which  items 
such  news  agencies  re-write  and  distribute  to  their  members,  cus- 
tomers, subscribers  or  clients,  sometimes  with  and  sometimes 
without  additional  verification  or  investigation,  and  without  re- 
vealing the  original  source  from  which  such  information  was  ob- 
tained. 

Sixth:  It  denies  each  and  all  of  the  allegations  stated  and  con- 
tained in  the  paragraphs  of  said  complaint  numbered  and  desig- 
nated X  and  XI. 

Seventh:  It  denies  each  and  all  of  the  allegations  stated  and 
contained  in  the  paragraph  of  the  complaint  numbered  and  desig- 
nated XII,  except  it  admits  that  the  British,  French,  Canadian, 
Portuguese  and  Japanese  governments  have  issued  orders  pro- 
hibiting defendant  from  using  any  cable  or  telegraph  lines  running 
therefrom,  and  except  that  it  denies  that  it  has  systematically  or 
otherwise  pirated,  or  is  still  systematically  or  otherwise,  pirating 
any  of  complainant's  news,  or  anything  whatsoever  that  is  the 
property  of  complainant  or  in  which  complainant  has  any  property 
right. 

Bighth:  It  denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  each  and  all  of  the  allegations  stated  and  con- 
tained in  the  paragraph  of  the  complaint  numbered  and  designated 
XIII,  except  it  admits  that  competition  exists  to  some  extent  be- 
tween complainant  and  defendant  and  that  some  of  defendant's 
customers  or  clients  are  members  of  complainant,  and  except  it 
denies  that  defendant  obtains  fees  from  its  clients  without  cost 
or  legitimate  effort,  and  it  alleges  that  the  fees  which  it  receives 
from  its  clients  are  in  compensation  to  it  for  the  distribution  to 
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such  clients  of  items  of  news  which  have  been  gathered  by  it  at 
great  cost  and  labor  to  itself,  and  by  means  of  and  through  its  own 
instrumentalities. 

Ninth:  It  denies  each  and  all  of  the  allegations  stated  and 
contained  in  the  paragraph  of  the  complaint  numbered  and  desig- 
nated XIV. 

Tenth:  It  denies  each  and  all  of  the  allegations  stated  and 
contained  in  paragraph  of  complaint  numbered  and  designated 
XV  except  as  to  what  complainant  is  advised  and  believes,  and 
as  to  that  allegation,  it  denies  that  it  has  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief. 

Eleventh:  On  information  and  belief,  it  denies  each  and  all 
of  the  allegations  stated  and  contained  in  the  paragraph  of  the 
complaint  numbered  and  designated  XVI. 

Further  answering  the  complaint  herein,  and  for  a 
first  separate  and  distinct  defense  the  defendant  alleges  : 

Twelfth:  That  for  each  and  every  of  the  alleged  injuries,  or 
threatened  injuries  set  forth  in  the  complaint,  the  complainant 
has  a  complete  and  adequate  remedy  at  law. 

Further  answering   the   complaint   herein,   and   for  a 

SECOND  separate  and  DISTINCT  DEFENSE  THE  DEFENDANT  ALLEGES 
ON   INFORMATION   AND  BELIEF: 

Thirteenth:  The  defendant  is  a  corporation  organized  and 
existing  under  and  pursuant  to  the  laws  of  the  State  of  New 
Jersey.  Its  business  now  is,  and  at  all  times  since  its  organization 
has  been,  (a)  obtaining  and  collecting,  by  means  of  its  own  instru- 
mentalities, from  sources  all  over  the  world,  items  of  news,  and 
artistic  and  literary  material '  for  publication  by  its  clients  and 
customers  hereinafter  called  "subscribers",  {h)  preparing  for 
publication,  selling  and  distributing  the  before  mentioned  items  of 
news,  and  artistic  and  literary  material,  to  proprietors  of  news 
ticker  services  and  to  proprietors  of  newspapers,  magazines  and 
periodicals  published  and  circulated  in  the  United  States,  who 
will  hereinafter  be  referred  to  as  "subscribers". 
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It  has  its  own  representatives  and  correspondents  in  the  prin- 
cipal cities  of  the  United  States  and  abroad,  and  through  these 
representatives  and  correspondents,  and  by  means  of  reciprocal 
arrangements  with  news  agencies  located  in  foreign  countries,  it 
gathers  the  important  news  items  of  the  world.  It  causes  the 
news  thus  gathered  to  be  promptly  transmitted  by  telegraph,  tele- 
phone or  other  appropriate  instrumentalities  to  its  subscribers; 
and  such  information  or  news  is  so  furnished  to  such  subscribers 
under  an  express  understanding  and  agreement  with  such  sub- 
scribers that  the  same  will  not  be  furnished  or  communicated 
by  them  to  any  other  person  or  persons,  and  that  it  will  remain 
confidential  and  secret  until  it  has  been  regularly  published  by 
them  in  their  ticker  service,  newspaper,  magazine  or  periodical 
as  the  case  may  be. 

fourteenth:  The  complainant  is  a  New  York  corporation,  and 
claims  to  be  a  co-operative  organization ;  it  was  incorporated  in 
the  year  1900  under  the  Membership  Corporation  Law  of  the 
State  of  New  York,  and  its  members  have  been  and  are  proprietors 
or  representatives  of  various  newspapers,  both  morning  and 
evening,  published  throughout  the  United  States.  It  is  engaged 
in  the  business  of  collecting  world-wide  news  and  furnishing  the 
same  to  its  members  for  publication  in  the  newspapers  owned  or 
represented  by  them. 

fifteenth:  At  the  present  time  the  defendant  furnishes  the 
news  collected  by  it  as  hereinbefore  stated,  to  about  400  news- 
papers of  all  varieties  and  shades  of  political  opinion,  and  news 
policy,  published  in  the  United  States,  Canada  and  abroad.  The 
cost  of  collecting  and  distributing  the  local  and  foreign  news, 
which  the  defendant  furnishes  to  its  subscribers  is  very  great, 
amounting  to  many  thousands  of  dollars  annually. 

The  value  of  the  news  thus  collected  by  defendant  and  fur- 
nished to  its  subscribers  largely  depends  upon  the  promptness  of 
its  transmission,  and  it  is  essential  that  such  news  shall  be  trans- 
mitted to  its  subscribers  as  early  or  earlier  than  similar  informa- 
tion can  be  transmitted  to  competing  newspapers  by  other  news 
services,  and  that  the  news  collected  by  defendant  and  furnished 
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to  its  subscribers  shall  not  be  furnished  to  newspapers  which  do 
not  subscribe  to  defendant's  service,  and  which  do  not  pay  there- 
for. It  is  also  essential  to  the  value  of  defendant's  news  service 
that  the  news  collected  by  it  and  transmitted  to  its  subscribers  shall 
remain  confidential  and  secret  until  publication  thereof  has  been 
fully  accomplished  by  the  subscriber  to  whom  it  is  so  furnished, 
otherwise  the  news  so  collected  by  defendant  and  furnished  to  its 
subscribers  at  great  labor  and  expense  would  be  available  to  com- 
peting news  services  and  to  newspapers  which  do  not  subscribe 
to  its  service,  and  could  be  obtained  and  used  by  them  without 
expense  or  at  a  comparatively  small  cost,  whereby  the  value  and 
utility  of  defendant's  news  service  would  be  seriously  impaired 
and  destroyed. 

Sixteenth:  Prompt  knowledge  and  publication  of  world-wide 
news  is  essential  to  the  conduct  of  a  modern  newspaper,  and  by 
reason  of  the  enormous  expense  incident  to  the  gathering  and  dis- 
tribution of  such  news,  the  only  practical  way  in  which  a  propri- 
etor of  a  newspaper  can  obtain  the  same  is,  either  through  co- 
operation with  a  considerable  number  of  other  newspaper  pro- 
prietors in  the  work  of  collecting  and  distributing  such  news,  and 
the  equitable  division  with  them  of  the  expense  thereof,  or  by  the 
purchase  of  such  news  from  some  existing  agency  engaged  in 
that  business. 

The  only  co-operative  organization  for  the  collection  and  dis- 
tribution of  world-wide  news  is  complainant.  It  furnishes  news 
to  its  members  only,  and  by  means  of  its  by-laws,  specifically 
enacted  for  that  purpose,  its  members  are  able  to  and  do  prevent, 
many  proprietors  whose  newspapers  compete  with  newspapers 
published  by  them  from  obtaining  membership  in  complainant, 
and  the  news  service  incident  to  such  membership. 

The  news  service  of  defendant  is  of  great  value  to  the  propri- 
etors of  a  great  many  newspapers  and  to  the  general  public;  but 
for  the  news  service  of  defendant  and  that  of  similar  news  agencies 
other  than  complainant,  many  proprietors  of  newspapers  through- 
out the  United  States  would  be  unable  to  obtain  and  publish  im- 
portant items  of  news  until  after  the  same  had  been  published  by 
their  competitors  who  are  members  of  complainant,  and  when  such 
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information,  because  of  such  publication,  had  ceased  to  be  news. 
And  but  for  the  service  of  defendant  and  news-agencies  other  than 
complainant  the  proprietors  of  newspapers  represented  by  mem- 
bership in  the  complainant  would  enjoy  a  practical  monopoly  in 
the  prompt  publication  of  news  other  than  strictly  local  news,  and 
the  value  and  usefulness  of  all  other  newspapers  throughout  the 
United  States  would  be  greatly  impaired,  if  not  totally  destroyed, 
and  those  of  the  newspaper- reading  public  who  do  not  read  the 
newspapers  published  by  complainant's  members  (of  whom  there 
are  many),  would  be  deprived  of  many  important  items  of  news, 
which  otherwise  would  be  available  to  them. 

Seventeenth:  For  several  years  last  past  the  complainant  con- 
stantly and  continuously  has  engaged  and  still  is  engaged  in  the 
practice  of  pirating  and  obtaining  unlawfully,  and  in  some  cases 
corruptly,  and  without  any  substantial  expense  to  itself,  various 
items  of  news,  which  the  defendant,  by  its  own  instrumentalities, 
and  at  a  very  great  expense  to  itself,  has  gathered  for  the  use  of 
its  subscribers,  and  the  news  items  of  defendant  thus  obtained 
by  complainant  have  been,  and  still  are  systematically,  continu- 
ously and  unlawfully  appropriated  by  complainant  and  sold  and 
transmitted  to  its  members  as  its  own,  and  under  the  pretense  and 
false  representation  that  it  is  news  collected  and  obtained  by  com- 
plainant from  its  own  original  and  independent  sources,  and  for 
the  news  thus  furnished  to  its  members,  complainant  has  collected 
and  still  is  collecting  from  its  members  compensation. 

The  foregoing  practice  complainant  has  pursued  and  still  is 
pursuing,  by  numerous  and  divers  methods,  among  which  are  the 
following : 

I.  It  has  arranged  with  telegraph  editors  and  other  employees 
of  newspapers  owned  or  represented  by  subscribers  of  defendant, 
by  which  arrangement,  for  a  consideration  regularly  paid,  such 
editors  and  employees  have  communicated  to  cofnplainant  as  soon 
as  the  same  was  received,  and  prior  to  its  publication  by  defend- 
ant's subscribers,  items  of  news  and  news  "tips",  which  had  been 
received  by  said  subscribers  from  defendant. 

It  has,  among  others,  an  arrangement  with  one  Gushing,  a 
telegraph  editor  of  the  Cleveland  News,  with  whom,  it  alleges, 
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defendant  has  a  similar  arrangement  with  respect  to  complainant's 
news,  by  which  arrangement,  for  a  consideration  of  ten  dollars  a 
week,  regularly  paid  to  said  Gushing  by  complainant,  said  Gushing 
furnishes  and  has  furnished  to  complainant  as  soon  as  the  same 
has  been  and  is  received  by  the  Cleveland  News,  and  prior  to  its 
publication  by  said  Cleveland  News,  items  of  news  and  "tips" 
concerning  items  of  news  which  defendant  has  furnished  to  said 
Cleveland  News  for  its  own  use  for  publication,  and  which  said 
news  was  and  is  furnished  by  defendant  to  said  Cleveland  News 
upon  and  under  the  understanding  and  agreement  that  such  news 
was  and  is  to  remain  confidential  and  secret  until  published  by 
said  Cleveland  News;  and  the  complainant,  having  so  fraudulently 
and  dishonestly  obtained  such  information  and  "tips"  has  in  turn, 
transmitted  to  its  members  the  news  items  and  "tips"  concerning 
news  so  received,  sometimes  with,  but  generally  without,  addi- 
tional verification  or  investigation  and  without  revealing  the 
sources  from  which  such  information  was  received. 

2.  As  a  part  of  its  regular  business,  it  causes  its  employees 
to  obtain  and  read  early  editions  of  newspapers  published  by  de- 
fendant's subscribers,  and  by  other  persons  not  members  of  com- 
plainant, and  to  read  early  bulletins  published  by  such  news- 
papers, for  the  use  of  their  readers  or  patrons,  and  the  said  em- 
ployees of  complainant,  as  a  part  of  their  regular  duties,  take  from 
said  newspapers  and  said  bulletins  items  of  news  which  have  not 
theretofore  been  obtained  by  complainant,  and  in  some  cases,  copy, 
and  in  other  cases  re-write  such  news  items,  and  transmit  the 
same  to  some  department  of  complainant,  which  department  in 
turn,  and  likewise  as  a  part  of  its  regular  business,  transmits  the 
same  to  complainant's  members  sometimes  with,  but  generally 
without  additional  verification  or  investigation,  and  without  reveal- 
ing the  original  source  from  which  such  items  of  news  were 
obtained.  That  this  practice  of  the  complainant  is  one  of  long 
standing,  appears  from  an  examination  of  the  record  in  the  case 
of  Tribune  vs.  United  Press  Association,  reported  in  Volume  n6 
of  the  Federal  Reporter  at  page  126, 

3.  As  a  part  of  its  regular  business,  complainant  knowingly  and 
wilfully  causes  and  procures  its  employees,  and  especially  those 
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employees  whose  duties  are  to  transmit  or  receive  messages  over 
telegraph  wires,  unlawfully,  fraudulently  and  surreptitiously  to 
obtain  from  telegraph  wires  carrying  items  of  news  collected  and 
transmitted  by  defendant,  or  by  other  news  services,  or  from  tele- 
graph editors  of  defendant  or  of  other  news  services,  items  of 
news,  or  "tips"  concerning  such  items  of  news,  which  have  been 
gathered  and  are  being  transmitted  by  defendant  and  other  news 
agencies,  to  their  subscribers,  and  to  transmit  the  same  to  some 
department  of  complainant,  which  department  in  turn,  likewise 
as  a  part  of  its  regular  duties,  transmits  such  items  of  news,  or 
such  news  "tips"  to  members  of  complainant,  sometimes  with,  but 
generally  without  additional  verification  or  investigation,  and  with- 
out revealing  the  source  from  which  such  information  was  ob- 
tained. 

Eighteenth:  That  wherever  the  word  "tip"  is  used  or  appears 
herein,  it  shall  be  deemed  to  connote  information  of  a  news  event 
so  outlining  the  main  features  of  that  event  as  to  enable  the  person 
to  whom  it  is  given  to  identify  the  event,  and  to  locate  the  place 
of  its  origin,  thus  enabling  verification  or  amplification  thereof. 

Nineteenth:  That  by  reason  of  the  aforesaid  unlawful  and 
fraudulent  conduct  of  complainant,  it  has  no  standing  in  a  Court 
of  Equity  to  be  heard  to  complain  of  the  acts  and  things  alleged 
in  its  bill  of  complaint. 

Wherefore  defendant  prays  that  the  complaint  herein  may  be 
dismissed,  and  that  it  may  have  a  judgment  herein  against  the 
plaintiff  for  the  proper  costs  and  disbursements  herein,  and  that 
it  may  have  such  other  and  further  relief  as  in  the  premises  may 
unto  this  Honorable  Court  seem  meet,  just  and  proper. 

Wii,LiAM  A.  De  Ford, 

Solicitor  for  Defendant, 
Office  and  Post  Office  Address, 

140  Nassau  St., 
Samue;l  Untermyer,  New  York  City. 

Henry  A.  Wise, 

Of  Counsel. 
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The  Associated  Press, 

Complainant, 

AGAINST 

International  News  Service, 

Defendant. 


Stetson,  Jennings  &  Russell,  Solicitors  for  Complainant. 
(Frederic  B.  Jennings  and  Winfred  T.  Denison, 
Counsel.) 

William  A.  De  Ford,  Solicitor  for  Defendant.  (Samuel 
Untermyer,  Henry  A.  Wise,  Irwin  Untermyer, 
William  A.  De  Ford,  Claude  A.  Thompson  and  John 
T.  Sturdevant,  Counsel.) 

Augustus  N.  Hand,  District  Judge : 

This  is  a  motion  for  an  injunction  pendente  lite  to  restrain  the 
defendant  from  appropriating  the  news  gathered  by  the  com- 
plainant. Each  party  to  the  suit  is  engaged  in  the  business  of 
procuring  news  and  supplying  it  to  newspapers.  The  complainant 
is  a  membership  corporation,  and  the  defendant  a  stock  corporation. 
The  complainant  during  the  year  1915  expended  about  $3,500,000 
in  gathering  news  from  all  parts  of  the  world  for  its  members, 
which  was  assessed  among  them  under  the  provisions  of  its 
By-laws,  and  the  defendant  expended  more  than  $2,000,000  dur- 
ing the  same  year  in  supplying  news  to  its  customers.  It  thus 
appears  that  the  gathering  and  distributing  of  news  requires  a 
very  large  expenditure  of  labor  and  capital,  and  it  is  hardly  neces- 
sary to  say  that  no  modern  daily  newspaper  could  afford  to  be 
without  the  facilities  offered  by  a  well-equipped  news  agency.  The 
by-laws  of  The  Associated  Press  provide  that  each  member  shall 
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be  entitled  to  receive  a  service  of  news  for  the  purpose  of  publica- 
tion in  the  newspaper  specified  in  his  certificate  of  membership  and 
for  that  purpose  only,  and  that  a  member  shall  publish  the  news 
of  The  Associated  Press  only  in  the  newspaper,  language  and  place 
specified  in  his  certificate  of  membership  and  shall  not  permit  any 
other  use  to  be  made  of  the  news  furnished  by  the  corporation 
to  him  or  to  the  newspaper  which  he  represents;  and  that  no 
member  shall  furnish  or  permit  any  one  in  his  employ  or  connected 
with  the  newspaper  specified  in  his  certificate  of  membership  to 
furnish  to  any  person  who  is  not  a  member  news  of  The  Associated 
Press  in  advance  of  publication.  Each  of  the  members  is  likewise 
required  by  the  by-laws  to  gather  and  supply  the  local  news  of  his 
district  to  The  Associated  Press,  and  to  no  one  else.  (Affidavit 
of  W.  P.  Leech,  verified  January  19,  filed  on  behalf  of  complainant.) 
Much  the  same  arrangement  as  above  outlined  exists  between  the 
International  News  Service  and  the  newspapers  receiving  its 
service.  A  considerable  number  of  newspapers  avail  themselves 
of  the  news  furnished  by  both  of  these  agencies. 

The  value  of  the  news  accumulated  by  each  of  the  parties  to 
this  suit  depends  upon  its  accuracy  and  upon  its  reaching  the 
newspapers  served  before  the  news  of  any  other  competing  news 
agency  can  be  furnished.     The  bill  of  complaint  states  that: 

"An  essential  part  of  the  plan  of  operation  of  the  complainant 
accordingly  is  that  news  collected  by  it  shall  remain  confidential  and 
secret  until  its  publication  has  been  fully  accomplished  by  all  of 
complainant's  members,  because  otherwise  competing  newspapers, 
which  bear  no  part  of  the  cost,  would  unfairly  and  inequitably  re- 
ceive the  benefit  of  the  service,  and  such  a  result  would  ultimately 
greatly  impair  the  usefulness  of  the  Association  to  its  members  and 
imperil  its  very  existence." 

There  is,  to  be  sure,  no  requirement  of  the  by-laws  of  The 
Associated  Press  that  its  members  must  publish  news  furnished 
by  it  at  the  same  hour,  and  they  necessarily  do  issue  their  publica- 
tions at  various  times,  but  it  is  nevertheless  true  that  Western 
papers,  owing  to  the  difference  in  time,  can  be  furnished  by  a  com- 
peting news  agency  with  the  news  of  The  Associated  Press  pub- 
lished in  the  newspapers  of  its  Eastern  members,  and  gathered 
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by  it  at  great  cost,  with  no  expense  of  collection  to  the  rival  agency 
unless  the  sale  of  the  news  can  be  withheld  for  a  sufficient  time  to 
prevent  this.  It  is,  therefore,  undoubtedly  a  part  of  the  success- 
ful operation  of  a  countrywide  news  agency  that  rivals  shall  not 
be  able  to  sell  the  news  which  its  customers  have  published  in  the 
Kast  to  newspapers  published  several  hours  later  in  the  West. 
In  no  other  way  can  the  results  of  its  labor  and  enterprise  receive 
any  real  protection  within  much  of  the  territory  it  undertakes  to 
serve.  I  comment  upon  this  noticeable  fact  in  passing  without  at 
this  time  discussing  the  legal  features. 

The  complainant  alleges  that  the  defendant  has  wronged  it 
and  should  be  enjoined  as  to  three  matters: 

(i)  Arranging  with  employes  of  members  of  The  Associated 
Press  to  furnish  its  news  to  the  defendant  for  a  consideration 
before  publication; 

(2)  Inducing  members  to  violate  complainant's  by-laws  and 
permit  defendant  to  obtain  news  of  The  Associated  Press  before 
publication ; 

(3)  Copying  news  on  bulletin  boards  and  in  early  editions  of 
complainant's  members  and  selling  this  news  to  defendant's 
customers. 

I  will  take  up  the  foregoing  charges  seriatim.  The  moving 
papers  established  beyond  a  peradventure  that  the  defendant 
employed,  at  $5  per  week,  a  B.  E.  Gushing,  the  telegraph  editor  of 
the  Cleveland  News,  a  paper  holding  a  certificate  of  membership 
from  The  Associated  Press,  to  furnish  the  defendant  with  local 
news  gathered  by  the  Cleveland  paper.  Indeed,  the  defendant 
not  only  admits  that  such  is  the  fact  but  insists  that  such  was  the 
nature  of  the  employment  of  Cushing  and  his  only  authorized 
service  for  defendant.  Cushing  not  only  furnished  the  defendant 
with  the  local  news  of  the  Cleveland  district,  but  also  a  substantial 
amount  of  other  and  particularly  of  foreign  news  which  had  come 
to  the  Cleveland  paper  over  the  wires  of  The  Associated  Press. 
The  sinking  of  the  hospital  ship  Britannic  in  the  Aegean  Sea; 
the  decision  by  the  United  States  District  Court  in  Kansas  that 
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the  Adamson  law  was  unconstitutional;  the  fire  on  the  steamer 
Pohatan  off  Block  Island,  the  German  raid  on  the  East  coast  of 
England  on  November  28,  1916;  the  sinking  of  the  Steamer 
Chemung  in  the  Mediterranean ;  the  declination  of  A.  Bonar  Law 
of  the  premiership  and  preliminaries  to  the  appointment  of  Lloyd 
George ;  the  explosion  in  the  Quaker  Oats  plant  in  Canada ;  the 
fire  in  Toledo,  Ohio;  the  illness  of  Lloyd  George;  the  statement 
of  Premier  Briand  as  to  the  attitude  of  the  Allies  regarding  Ger- 
man Peace  Proposals,  and  the  explosion  and  loss  of  life  in  mines 
of  Tennessee  Coal  &  Iron  Company,  were  all  matters  in  respect 
to  which  some  communications  were  made  to  the  defendant  by 
Gushing  of  news  received  from  The  Associated  Press. 

Barry  Paris,  the  day  manager  of  the  defendant,  on  November 
21,  1916,  wrote  F.  H.  Ward,  the  manager  of  the  Cleveland  office 
of  the  defendant,  a  letter  of  which  the  material  portion  is  the 
following : 

"Dear  Mr.  Ward: 

"Agnew  had  an  arrangement  somewhere  in  the  Cleveland  office 
whereby  he  could  tip  us  ofif  on  big  news  stories  that  the  A.  P.  was 
carrying.  I  wish  you  would  find  out  from  him  just  what  this  con- 
nection was  and  if  you  cannot  make  use  of  it.  It  proves  very  valu- 
able to  receive  a  tip  what  the  A.  P.  is  carrying  as  soon  as  it  puts  it 
out  on  the  wire.  Don't  mention  the  A.  P.  in  any  messages  of  that 
kind,  but  simply  say  'Ansonia  carrying  fifty  dead  Pennsylvania  wreck 
Pittsburg,'  or  whatever  it  may  be. 

"Barry  Karris." 

The  foregoing  letter  from  a  responsible  man  in  the  employ 
of  the  defendant  indicates  a  systematic  attempt  to  secure  news 
of  the  complainant  and  is  the  strongest  corroboration  of  the 
latter's  charges.  It  is  not  necessary  to  suppose  that  such  a  system 
was  known  to  the  officers  of  the  defendant,  or  the  proprietor 
of  the  Cleveland  News,  who  deny  that  knowledge,  but  it  is  suffi- 
cient that  the  system  existed  and  the  acts  were  frequent  and 
continuous.  The  only  qualification  of  the  facts  I  have  recited 
which  the  defendant  makes  is  the  statement  of  Gushing  in  his 
affidavit  submitted  by  defendant  that  he  seldom  volunteered  tips 
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of  The  Associated  Press  to  the  defendant,  and  that  there  were 
only  two  cases  that  he  can  definitely  remember  where  such  infor- 
mation originated  with  him.  It  can  hardly  be  thought  that  Faris 
in  his  letter  to  Ward  referred  to  local  Cleveland  news  when  he 
spoke  of  "big  stories  that  the  A.  P.  was  carrying."  The  only 
difference  between  local  and  foreign  news  is  that  the  latter  was 
more  valuable  to  the  defendant  and  the  divulging  of  it  more 
serious  to  the  complainant,  especially  since  the  AlHes  have  deprived 
the  defendant  of  the  right  to  use  their  cables  and  thus  get  news 
readily  in  the  countries  of  Europe.  It  was  equally  illegal  for 
the  defendant  to  secure  local  news  from  the  Cleveland  news- 
paper since  that  involved  a  violation  by  the  latter  of  its  express 
contract  with  the  complainant  not  to  divulge  this  news  to  any 
one  but  The  Associated  Press  except  so  far  as  it  published  it 
in  its  own  papers.  Agnew  was  the  manager  of  the  defendant  in 
Cleveland,  and  makes  oath  to  certain  communications  to  the  defend- 
ant in  reference  to  the  foregoing  news  of  The  Associated  Press. 
Cushing  himself  deposes  to  his  employment  by  the  defendant  with- 
out the  knowledge  of  either  the  Cleveland  News  or  The  Associated 
Press  of  his  relationship  with  the  defendant.  He  also  swears 
that  he  communicated  to  the  defendant  both  foreign  and  domestic 
news  belonging  to  The  Associated  Press. 

There  cannot  be  the  slightest  doubt  that  complainant's  news 
was  pirated  at  Cleveland  and  it  is  not  really  questioned.  Cushing 
says  in  his  affidavit  read  on  behalf  of  the  defendant  that  "he 
seldom  volunteered  tips  to  the  manager  of  the  Cleveland  office  of 
the  International  News,"  but  this  is  a  weak  qualification  of  the 
opposing  affidavits,  two  of  which  he  makes  himself.  He  admits 
he  was  approached  by  the  manager  of  the  defendant's  Chicago 
office  and  was  employed  to  give  it  news.  The  intimate  relation 
of  the  New  York  office  of  the  defendant  to  this  abstraction  of 
complainant's  news  is  evident  from  the  following  dispatches  to 
the  International  News  at  Cleveland  from  Barry  Faris: 

"D.  R.    Anything  on  Chemung  sunk?     B.  F.     2.45  p.  U." 

"D.  R.    Has  Lloyd  George  resigned  war  secretaryship?     B.   F., 

N.  Y.,  December  5,  12.27  p.  m." 

"D.  R.    What  Ansonia  now  say  Lloyd  George?    B.  F.,  i.io  ?,  M., 

Dec.  .5." 
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More  than  that,  Ward,  the  Cleveland  manager  of  the  office  of 
the  International  News,  says  in  his  affidavit  (fols.  140141)°: 

"The  first  time  that  I  learned  that  B.  E.  Gushing  was  an  employee 
of  the  International  News  Service,  was  when  I  substituted  for 
Agnew  during  Agnew's  vacation  in  the  summer  of  1916;  I  then 
learned  for  the  first  time  that  Gushing  was  employed  to  notify  the 
Cleveland  Bureau  of  the  International  News  Service  of  any  local 
news,  promptly,  which  originated  in  Cleveland  or  vicinity,  and  which 
came  to  him  or  to  the  Cleveland  News,  and  which  the  Cleveland 
News  would  naturally  carry;  I  also  learned  at  this  time  from  Agnew 
that  Mr.  Gushing  occasionally  called  him  on  the  telephone  and  told 
him  that  The  Associated  Press  was  carrying  such  and  such  a  story. 
While  I  was  so  substituting  for  Agtiew,  during  the  summer,  the  said 
Gushing  called  me  on  the  telephone  several  times  and  tipped  me  off 
to  certain  stories  which  had  come  into  the  offices  of  the  Cleveland 
News,  through  the  Associated  Press.  He  also,  of  course,  gave  me 
a  number  of  items  of  news  originating  in  Cleveland  and  vicinity. 
At  that  time,  so  far  as  I  can  remember,  I  did  not  send  over  the  wire 
to  the  International  News  Service  any  information  given  me  by 
Gushing,  relative  to  Associated  Press  stories. 

"After  I  became  manager  of  the  Cleveland  Bureau  of  the  Inter- 
national News  Service,  when  I  was  tipped  off  that  the  A.  P.  was 
carrying  a  certain  story,  I  would  at  once  message  New  York,  with 
the  idea  of  getting  an  International  News  Service  story  for  the 
Cleveland  News,  and  for  my  Ohio  State  wire,  so  that  I  could  legiti- 
mately serve  our  own  subscribers  with  the  same  story  that  the  A.  P. 
had.  Gushing  never  read  me  the  A.  P.  story  or  bulletin,  so  far  as 
I  know;  all  he  ever  gave  me  was  a  tip  as  to  the  nature,  character 
and  source  of  the  story.  It  was  up  to  us  to  get  our  information, 
then,  as  best  we  could." 

This  is  certainly  not  a  convincing  defense  by  the  Cleveland 
Manager  of  a  corporation  charged  with  securing  news  improperly 
and  the  foregoing  affidavit  of  Ward,  when  taken  with  the  letter 
and  telegrams  of  Faris  I  have  mentioned,  establishes  that  the  first 
charge  of  the  complaint  is  sustained  by  the  moving  papers. 

The  second  charge  against  the  defendant  is  the  claim  that 
defendant's  employes  read  the  news  sheets  of  The  Associated  Press 
in  the  editorial  room  of  the  New  York  American.  The  New  York 
American  was  and  is  a  member  of  the  Associated  Press ;  and  had 
a  Morkrum  receiving  machine  in  its  editorial  room  on  which  the 
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news  appeared.  James  Finnerty  who  attended  to  the  Morkrum 
machine  has  made  an  affidavit  verified  January  3,  191 7,  in  which 
he  states  that  Coates,  an  employee  of  the  International  News 
Service,  the  office  of  which  was  in  the  same  building  as  that  of  the 
New  York  American,  nightly  examined  the  sheets  containing  the 
news  received  from  The  Associated  Press  and  made  copies  or 
extracts.  E.  P.  Koukol,  who  attended  to  the  Morkrum  machine 
one  night  a  week,  and  Ronald  S.  Wishart,  a  Morkrum  inspector, 
made  a  similar  affidavit  as  to  Frank  B.  Atwood,  one  of  the  editors 
of  the  International  News  Service,  and  deposed  that  he  constantly 
came  to  the  office  of  the  Neiv  York  American  and  examined 
Associated  Press  news  sheets  and  at  times  took  notes  from  them. 
That  such  was  the  practice  of  defendant's  employes  is  further 
corroborated  by  the  affidavit  of  George  H.  Eke,  who  was  accus- 
tomed to  go  to  the  office  of  the  New  York  American  to  inspect 
the  Morkrum  machine. 

These  charges  are  strenuously  controverted  in  the  affidavits 
filed  by  the  defendant.  It  is  to  be  noticed,  however,  that  no  affidavit 
appears  either  from  Coates  or  Atwood,  who  are  the  persons  said 
to  have  secured  the  complainant's  news.  This  is  very  significant 
and  in  view  of  such  an  omission  the  positive  affidavits  that  such 
things  occurred  should  prevail  over  defendant's  affidavits  from  per- 
sons who  simply  swear  however  positively,  or  even  truthfully,  that 
they  never  witnessed  such  practices. 

It  is  well  settled  that  the  defendant  had  no  right  to  obtain  news 
from  the  members  of  The  Associated  Press,  who  were  under  an 
obligation  only  to  use  it  for  their  own  publications  by  employing 
their  clerks  to  give  the  information  as  was  done  in  the  case  of 
Gushing  of  the  Cleveland  News  or  by  securing  the  information 
directly  as  was  done  through  looking  over  the  news  sheets  of  the 
complainant  in  the  office  of  the  New  York  American.  The  news 
was  gathered  by  The  Associated  Press  at  great  cost  and  was 
entitled  to  be  protected  from  abstraction  in  any  such  ways. 

Board  of  Trade  v.  Christie  Grain  &  Stock  Co.,   198 

U.  S.  236; 
Exchange  Telegraph  Co.  v.  Gregory  (1896),  i  Q.  B. 
D.  147; 
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Exchange  Telegraph  Co.  v.  Central  News  Ltd.  (1897) 

2  Ch.  Div.  48; 
Dodge  V.  Construction  Information  Co.,  183  Mass.  62. 

The  foregoing  acts  whether  or  not  done  contrary  to  the  direc- 
tions of  defendant's  officers  were  done  by  persons  acting  for  it 
within  the  general  scope  of  their  employment  and  the  liability  must 
rest  upon  the  principal. 

The  strongest  objection  urged  by  the  defendant  to  the  granting 
of  any  injunction  is  based  upon  the  charge  that  complainant  has 
been  guilty  of  continuous  abstraction  of  defendant's  news,  and, 
therefore,  should  be  debarred  from  seeking  the  aid  of  a  court  of 
equity. 

I  think  the  complainant  has  established  that  such  practices  if 
they  have  existed  were  contrary  to  the  rules  of  The  Associated 
Press  and  the  careful  direction  of  its  officers  and  manager  and 
were  limited  to  but  a  few  sporadic  instances  at  most.  Now  the 
doctrine  that  he  who  comes  into  equity  must  come  in  with  clear 
hands  does  not  recognize  mere  imputations  of  guilt  based  upon 
technical  theories  of  agency.  To  invoke  it  a  knowledge  must  exist 
on  the  part  of  the  principal  of  the  facts  upon  which  the  charge  of 
unconscionable  conduct  is  based  and  in  the  case  of  a  corporation 
those  facts  must  be  brought  home  to  the  persons  exercising  general 
control  over  its  affairs.  No  such  knowledge  has  been  shown  on 
the  part  of  the  officers  or  manager  of  The  Associated  Press  and 
the  complainant  consequently  is  not  barred  from  seeking  relief 
against  the  matters  referred  to  in  (i)  and  (2)  supra,  by  reason 
of  any  thing  complainant  itself  has  done.  On  the  other  hand,  com- 
plainant's counsel  are  entirely  right  in  their  contention  that  the 
liability  of  the  defendant  for  the  acts  of  its  agents  exists  entirely 
irrespective  of  knowledge  of  its  officers,  and  an  injunction  may 
issue  to  prevent  the  continuance.  The  legal  questions  involved 
in  this  conclusion  are  discussed  by  the  New  Jersey  Court  of  Errors 
and  Appeals  in  a  clear  and  convincing  opinion  in  the  case  of 
Vulcan  Detinning  Company  v.  American  Can  Co.,  72  N.  J.  Eq.  387, 
and  I  fully  concur  in  the  reasoning  of  that  court. 

The  briefs  contain  so  much  discussion  as  to  the  practices  of 
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the  complainant  in  obtaining  news  that  I  should  perhaps  refer 
briefly  to  the  evidence  on  this  point.  Various  employes  of  the 
Cleveland  News  have  furnished  affidavits  to  defendant  that  Gush- 
ing gave  tips  to  The  Associated  Press  of  news  he  had  received 
from  defendant  before  it  had  ever  been  published.  The  subject 
matter  of  such  tips,  with  two  exceptions  which  I  shall  mention, 
is  not  related,  and  the  text  of  the  affidavits  seems  to  indicate  that 
Gushing  was  seeking  information  for  the  Cleveland  News  rather 
than  imparting  to  The  Associated  Press  any  information  he  had 
received  from  the  defendant.  Smiley  in  his  affidavit  says,  for 
example,  that  Gushing  "when  some  story  of  great  importance  was 
carried  on  the  wires  of  the  International  News  Service,  and  which 
had  not  yet  app>eared  in  the  copy  sent  to  the  telegraph  desk  of 
The  Associated  Press,  and  in  a  way  which  might  be  construed  as 
a  tip,  inquired  if  they  knew  anything  about  said  story".  Field 
in  his  affidavit  says  Gushing  would  call  up  The  Associated  Press 
and  "say,  for  example,  'Hearst  has  a  Bulletin  on  a  wreck  down 
state.  Gan  you  find  anything  about  it  for  me  ?'  "  Anson  makes 
affidavit  that  Gushing  would  say :  "for  example :  'Hearst  is  carry- 
ing such  and  such  a  story  out  of  such  and  such  a  place.  What 
have  you  got  on  it  ?'  "  Shimansky  likewise  deposes  that  Gushing 
would  say:  "for  example:  'Hearst  says  hundred  drowned  on 
Steamer  Eastland,  turned  over  in  Ghicago  river.  What  have 
you?'" 

It  is  manifest  that  these  affidavits  are  intended  to  illustrate 
Gushing's  practice  rather  than  to  relate  any  particular  incident. 
Indeed,  it  is  not  clear  that  the  news  Gushing  was  telephoning 
about  was  not  Gleveland  local  news.  Moreover,  McGuire,  who 
was  correspondent  of  The  Associated  Press  in  Gleveland,  deposes 
that  all  the  news  supplied  by  Gushing  came  to  him ;  that  the  latter 
only  gave  him  Gleveland  local  news  and  never  any  items  which 
to  his  knowledge  originated  in  the  despatches  of  the  International 
News  Service.  The  only  item  of  news  specifically  referred  to  in 
defendant's  affidavits  as  having  been  furnished  by  Gushing  to 
The  Associated  Press  is  that  Pope  Pius  was  still  alive  when  the 
Cleveland  News,  on  inforn^ation  derived  from  The  Associ?ited 
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Press,  had  published  an  extra  that  he  was  dead.  In  answer  to 
this  charge  is  the  positive  affidavit  of  Frederick  Roy  Martin,  the 
Assistant  General  Manager  of  The  Associated  Press,  that  the  lat- 
ter never  reported  that  the  Pope  was  dead  on  the  occasion  in 
question,  and  that  it  reported  him  dead  the  following  night,  and 
only  after  his  death  occurred.  Gushing  admits  that  he  notified 
both  complainant  and  defendant  of  the  conflict  in  their  stories  as 
to  the  decision  of  the  Adamson  case,  which  resulted  in  the  defend- 
'  ant's  securing  the  correct  news  (which  it  did  not  theretofore 
have)  that  the  District  Court  had  held  the  act  unconstitutional. 
It  is  clear  that  Gushing  was  secretly  employed  by  the  defendant 
to  furnish  at  least  local  news  to  it  though  such  news  belonged  to 
complainant,  while  his  employment  by  the  complainant  to  furnish 
local  news  was  on  the  recommendation  of  the  Cleveland  News 
and  was  known  to  every  one  in  that  office.  Even  if  the  officers 
of  the  defendant  were  innocent,  it  is  also  clear  that  Faris  and 
Agnew  sought  and  obtained  from  Gushing  news  that  was  other 
than  local.  The  cases  where  Gushing  gave  any  news  of  the 
defendant  to  The  Associated  Press  were,  I  think,  so  sporadic  and 
occasional  as  to  be  almost  inevitable  in  a  person  in  his  position. 
He  swears  that  he  never  made  a  practice  of  giving  such  informa- 
tion to  The  Associated  Press  and  I  believe  he  gave  it,  if  at  all, 
when  he  was  endeavoring  to  verify  items  of  news  he  had  received 
as  between  the  two  agencies.  An  occasional  lapse  of  this  kind 
if  it  occurred  is  very  different  from  the  systematic  disclosure  by 
Gushing  to  the  defendant  of  the  news  that  The  Associated  Press 
carried.  The  secrecy  of  his  employment  by  the  defendant  I 
think  indicates  the  purpose  of  Agnew  who  was  defendant's  repre- 
sentative at  Cleveland  at  the  time. 

The  defendant  further  charges  the  complainant  with  getting 
tips  of  the  Lusitania  disaster  and  the  Solvay  explosion  that  came 
over  the  wires  of  the  International  News  Service  at  Syracuse 
during  the  Barnes-Roosevelt  trial.  Complainant's  affiant,  Kloeber, 
swears  that  their  news  about  the  Lusitania  came  from  the  service 
of  the  Dow-Jones  Company  and  in  regard  to  the  Solvay  explosion 
that  their  representative  at  Syracuse  telegraphed,  "Can  I  do  any- 
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thing  on  explosion?"  and  complainant  answered,   "No  thanks; 
regular  man  should  get  the  night  story." 

The  complainant,  last  of  all,  charges  the  defendant  with  taking 
news  from  early  editions  of  newspapers  which  are  members  of 
The  Associated  Press  and  selling  it  to  defendant's  customers  in 
the  same  text  or  in  a  paraphrase  of  its  own.  In  reply  to  this  charge 
the  defendant  has  submitted  affidavits  that  in  Washington,  Chi- 
cago, Atlanta  and  elsewhere  the  representatives  of  The  Associated 
Press  have  taken  news  from  early  editions  of  defendant's  sub- 
scribers and  thereafter  sold  this  news  which  defendant  had 
secured.  These  affidavits  contain  general  allegations  rather  than 
specific  instances,  and  the  allegations  are  denied  by  the  defend- 
ant. In  any  event  this  practice  of  obtaining  news  originally 
derived  from  a  competing  news  agency,  but  after  publication,  is 
quite  different  from  that  of  securing  the  news  of  a  rival  agency 
surreptitiously  before  publication.  Both  defendant  and  complain- 
ant confessedly  secure  news  or  "tips"  so-called  from  first  editions 
of  newspapers  supplied  by  their  competitors,  and  both  insist  that 
they  do  not  transmit  any  such  news  until  an  independent  investiga- 
tion is  made  and  the  news  is  verified.  The  methods  employed  by 
the  Associated  Press  are  set  forth  in  its  brief  as  follows : 

"At  this  point  there  should  be  noted  a  clear  and  vital  distinction 
between  two  kinds  of  use  to  which  news  taken  from  newspapers  is 
put.  The  one  use  is  for  the  purpose  of  obtaining  the  mere  infor- 
mation or  rumor  that  such  and  such  an  event  has  happened.  Upon 
receipt  of  this  information  or  rumor  the  news  distributing  service 
then  proceeds  to  obtain  the  news  by  its  own  independent  investiga- 
tion from  the  original  sources  at  its  own  expense,  and  the  only  story 
sent  out  is  based  solely  upon  the  strength  of  such  investigation.  This 
has  been  a  recognized  practice  among  all  news  agencies  and  has 
existed  by  common  consent. 

"The  other  use  is  to  send  out  a  story  based  in  whole  or  in  part 
upon  the  news  obtained  from  the  newspaper  without  independent 
investigation.  This  use  may  include  the  sending  of  the  bare  state- 
ment of  the  fact  of  the  event,  or  a  more  extended  copy  of  the  de- 
tails of  the  story  of  the  rival  news  agency.  This  practice  has  never 
been  recognized  as  fair  or  proper  and  has  never  been  adopted  or 
allowed  by  the  complainant.    *    ♦    * 

"This  'tip'  when  received  by  The  Associated  Press  is  used,  not 
textually  nor  in  any  modified  form  as  a  despatch  to  the  papers 
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within  its  fold,  for  publication  by  them,  but  as  a  suggestion  for  in- 
vestigation. An  inquiry  is  set  on  foot  and  an  independent  news  re- 
port may  be  developed  and  used." 

It  is  evident  from  the  foregoing  statement,  as  well  as  from 
the  proofs  as  a  whole,  that  both  sides  think  news  when  published 
by  any  subscribers  to  a  competing  news  agency  may  properly  be 
investigated  and,  if  verified,  the  result  of  the  verification  may 
be  sold.  It  is  to  be  noted,  however,  that  the  original  news  is 
ex-hypothesi  the  product  of  the  labor  and  capital  of  him  who 
gathers  it  and  whether  it  be  treated  as  a  mere  "tip"  for  further 
investigation,  or  as  an  authentic  and  final  report,  it  cannot  be 
used  by  a  rival  news  agency  without  depriving  the  gatherer  of 
the  very  thing  which  is  of  value  to  him,  namely,  the  power  to 
control  the  sale  of  the  news  he  has  gathered  until  sufficient  time 
has  elapsed  to  enable  it  to  be  published  by  all  the  newspapers  he 
supplies.  Moreover,  there  is  something  rather  grotesque  in  going 
through  the  form  of  verifying  a  tip  no  matter  how  authentic  it 
may  be.  In  many  cases  the  verification  with  modern  telephonic 
communication  would  be  so  rapid  that  the  time  required  for  it 
would  in  no  sense  protect  the  original  gatherer  of  the  news.  I 
cannot  but  feel  that  this  matter  of  independent  investigation  is 
rather  a  question  of  business  policy  for  the  news  service  that 
receives  the  tip,  than  of  substantive  law  or  fair  dealing.  In 
other  words,  the  real  matter  for  consideration  is  whether  news 
gathered  and  sold  to  a  newspaper  which  publishes  it  can  be  used 
after  publication  by  a  competing  news  agency  either  as  a  tip 
for  further  investigation,  or  as  authentic  news  for  immediate 
distribution  before  sufficient  time  has  elapsed  for  the  news  to  be 
published  within  the  territory  in  which  the  gatherer  is  engaged 
in  the  general  dissemination  of  news.  This  question  is  most 
novel  and  important.  I  have  said  in  the  earlier  part  of  this 
opinion  that  a  news  service  is  subjected  to  serious  loss  if  its  news 
is  not  protected  from  sale  by  a  competing  service  until  sufficient 
time  has  elapsed  for  publication  by  substantially  all  of  its  cus- 
tomers. This  result  might  be  secured  if  the  news  gatherer  pro- 
vided in  its  contracts  that  no  publication  of  its  news  should  be 
made  by  any  of  its  subscribers  until  a  given  number  of  hours 
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after  receipt  of  the  news.  Such  a  plan  would  obviously  be 
wholly  impracticable  and  while  giving  theoretical  protection  would 
result  in  holding  back  the  publication  of  the  news  sold  for  many 
hours.  I  think,  therefore,  that  the  only  way  to  afford  full  pro- 
tection to  the  news  gatherer  is  to  prevent  the  use  of  news  by  a 
rival  either  in  the  form  of  tips,  or  otherwise,  for  a  sufficient  time 
to  enable  the  daily  newspapers  throughout  the  country  to  receive 
and  publish  the  news.  There  is  no  real  publication  or  purpose 
to  abandon  to  the  public  until  that  time. 

There  have  been  various  cases  where  the  courts  have  pro- 
tected those  who  have  produced  scenarios,  plays,  lectures  and 
pictures  after  publication.  And  at  common  law  the  right  remained 
after  publication  unless  a  purpose  to  dedicate  to  the  public  was 
plain. 

Ferris  v.  Frohman,  223  U.  S.  435. 

Universal  Film  v.  Copperman,  218  Fed.  577. 

Tomkins  v.  Halleck,  133  Mass.  32. 

Caird  v.  Sime,  L.  R.  12  App.  Cas.  326. 

Werckmeister  v.  American  Lithographic  Co.,  134  Fed. 
321. 

Perhaps  the  closest  analogy  to  the  present  situation  is  to  be 
found  in  the  stock  and  grain  quotation  cases,  where  it  has  been 
uniformly  held  that  a  rival  quotation  agency  cannot  secure  the 
news  in  a  broker's  office,  or  upon  an  exchange,  and  sell  it,  even 
though  these  places  may  be  open  to  all  who  desire  to  come  in, 
and  the  news,  except  for  this  limitation,  has  become  public 
property. 

Board  of  Trade  v.  Christie  Grain  &  Stock  Co.,  198  U.  S. 

250. 
National  Telegraph  News  Co.  v.  Western  Union,  119 

Fed.  294. 
Board  of  Trade  v.  Tucker,  221  Fed.  305. 
Board  of  Trade  v.  Kinsey  Co.,  130  Fed.  507. 
Board  of  Trade  v.  Cella  Commission  Co.,  145  Fed.  28. 
See  also: 

Kieman  v.  Manhattan  Quotation  Telegraph  Co.,  50 
How.  Pr.  194. 
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The  right  to  protect  lectures,  plays  and  paintings  from  piracy, 
even  after  wide  publicity,  is  sometimes  placed  by  the  courts  upon 
property  rights  and  sometimes  upon  an  implied  contract  arising 
from  the  relation  of  the  creator  to  the  audience.  In  the  stock 
and  grain  quotation  decisions  the  right  has  been  likened  to  a  trade 
secret.  (Board  of  Trade  v.  Christie,  supra.)  But  in  all  these 
cases  there  is  little  basis  for  anything  like  secrecy,  and  there  is 
often  no  real  contract  not  to  disclose  what  is  published.  Indeed, 
the  person  who  hears  or  sees  whatever  may  be  the  product  of 
another's  labor  is  entitled  to  the  fullest  use  and  enjoyment  short 
of  competitive  commercial  employment  just  as  the  public  is  entitled 
to  all  the  news  that  appears  in  a  newspaper  whatever  may  be  its 
origin.  The  question  in  any  given  case  is  whether  abandonment 
to  the  public  has  been  so  complete  that  no  further  justifiable  cause 
remains  for  protecting  these  business  interests  from  competitive 
interference.  They  do  stand  like  trade  secrets  in  that  they  are 
entitled  to  protection  until  surrendered  to  the  public,  but  the  real 
basis  for  involving  equitable  aid  either  in  the  case  of  a  lecture, 
a  play  or  a  trade  secret  is  that  one  who  has,  with  labor  and 
expense,  created  something  which  while  intangible  is  yet  of  value 
is  entitled  to  such  protection  against  damage  as  is  not  inconsistent 
with  public  policy. 

The  case  of  Tribune  Co.  of  Chicago  v.  Associated  Press,  ii6 
Fed.  126,  is  confidently  relied  upon  by  the  defendant.  That  was 
a  decision  by  Judge  Seaman  to  the  effect  that  news  of  the  South 
African  War  published  in  the  London  Times,  and  sent  by  cable 
to  the  Chicago  Tribune,  could  not  be  copyrighted,  and  that  a  suit 
by  the  Tribune  against  The- Associated  Press  to  restrain  infringe- 
ment of  copyright  would  not  lie.  This  case  was  based  solely  upon 
doctrines  of  copyright  law ;  the  matter  now  under  discussion  was 
not  referred  to,  and  the  decision  was  rendered  by  a  single  judge 
prior  to  that  of  the  Circuit  Court  of  Appeals  of  the  Seventh 
Circuit,  in  the  case  of  National  Telegraph  News  Co.  v.  Western 
Union,  119  Fed.  294. 

A  most  useful  discussion  of  the  legal  questions  here  involved 
is  found  in  the  opinion  of  Judge  Grosscup,  writing  for  the  Court 
of  Appeals  of  the  Seventh  Circuit,  in  the  case  of  National  Tele- 
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graph  News  Co.  v.  Western  Union,  supra.  That  court  held  that 
stock  quotations  received  on  a  ticker  in  a  broker's  office,  while 
not  subject  to  copyright  and  in  general  available  to  anyone  who 
cared  to  examine  them,  would  be  protected  from  sale  for  one 
hour  after  receipt.    Judge  Grosscup  said: 

<<♦  *  *  ^jjg  business  is,  as  an  entirety,  a  lawful  one.  It  meets 
a  distinctive  commercial  want,  and  in  some  of  its  branches,  at  least, 
adds  to  the  facilities  of  the  business  world.     *     *     * 

"The  business  involves,  also,  the  use  of  property.  This  consider- 
ation brings  it  at  once,  in  a  general  way,  within  the  protecting  care 
of  courts  of  equity.  At  first  glance  the  immediate  act  restrained  in 
the  order  below — ^the  use  of  the  information  by  a  rival  enterprise 
until  after  sixty  minutes — may  not  appear  as  a  trespass  upon,  or 
injury  to,  property,  other  than  to  the  extent  that  there  may  be  prop- 
erty in  the  printed  matter.  But  such  a  view  falls  short  of  looking 
far  enough.  Property,  even  as  distinguished  from  property  in 
intellectual  production,  is  not,  in  its  modern  sense,  confined  to 
that  which  may  be  touched  by  the  hand,  or  seen  by  the  eye.  What 
is  called  tangible  property  has  come  to  be,  in  most  great  enter- 
prises, but  the  embodiment,  physically,  of  an  underlying  life — a  life 
that,  in  its  contribution  to  success,  is  immeasurably  more  effective 
than  the  mere  physical  embodiment.  Such,  for  example,  are  prop- 
erties built  upon  franchises,  on  grants  of  government,  on  good 
will,  or  on  trade  names,  and  the  like.  It  is  needless  to  say,  that 
to  every  ingredient  of  property  thus  made  up — the  intangible  as 
well  as  the  tangible,  that  which  is  discernible  to  mind  only,  as 
well  as  that  susceptible  to  physical  touch — equity  extends  appropriate 
protection.  Otherwise  courts  of  equity  would  be  unequal  to  their 
supposed  great  purposes  and  every  day,  as  business  life  grows  more 
complicated,   such  inadequacy  would  be  increasingly  felt. 

"Nowhere  is  this  recognition  by  courts  of  equity  of  the  intan- 
gible side  of  property  better  exemplified,  than  in  the  remedies 
recently  developed  against  unfair  competition  in  trade.  An  un- 
registered trade  name  or  mark  is,  in  essence,  nothing  more  than 
a  symbol,  conveying  to  eye  and  ear  information  respecting  origin 
and  identity;  as  if  the  manufacturer,  present  in  person,  and  pointing 
to  the  article,  were  to  say,  'These  are  mine';  and  the  injunctive 
remedy  applied  is  simply  a  command  that  this  form  of  speech — this 
method  of  saying.  These  are  mine — shall  not  be  intruded  upon 
unfairly  by  a  like  speech  of  another. 

"Standing  apart,  the  symbol  or  speech,  is  not  property.  Dis- 
connected from  the  business  in  which  it  is  utilized  it  cannot  be 
monopolized.      But    used    as    a    method    of    making    an    enterprise 
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succeed,  so  that  its  appropriation  by  another  would  be  a  distinctive 
injury  to  the  enterprise  to  which  it  is  attached,  the  name,  or  mark, 
becomes  at  once  the  subject-matter  of  equitable  protection.  Here, 
as  elsewhere,  the  eye  of  equity  jurisdiction  seeks  out  results,  and 
though  the  immediate  thing  to  be  acted  upon  by  the  injunction  is 
not  itself,  alone  considered,  property,  it  is  enough  that  the  act  com- 
plained of  will  result,  even  though  somewhat  remotely,  in  injury 
to  property. 

"Considering  that  in  such  case,  equity,  without  question,  lays 
its  restraining  hands  upon  the  injurious  appropriation  of  words 
that  belong  to  the  common  language  of  mankind — than  which 
nothing  could  be  freer  to  the  uses  of  men — there  ought,  it  would 
seem,  to  be  no  difficulty,  in  the  case  under  consideration,  to  find  the 
power  so  manifestly  needful. 

"The  case  under  consideration  may  be  summed  up  as  follows : 
The  business  of  appellee  is  that  of  a  carrier  of  information.  The 
gist  of  its  service  to  the  patron  is,  that,  by  such  carriage,  the  patron 
acquires  knowledge  of  the  matter  communicated  earlier  than  those 
not  thus  served.  The  ticker,  with  its  printed  tape,  is  an  implement 
or  means  only  to  this  commercial  end,  which  the  patron,  or  the 
patron's  patron,  may  utilize  to  the  end  intended,  but  may  not 
appropriate  to  some  end  not  intended,  especially  if  such  appropria- 
tion result  in  injury  to,  or  total  destruction  of,  the  service.  In 
short,  the  law  being  clearly  inadequate  to  that  purpose,  equity  should 
see  to  it,  that  the  one  who  is  served,  and  the  one  who  serves,  each 
gets  what  the  engagement  between  them  calls  for ;  and  that  neither, 
to  the  injury  of  the  other,  shall  appropriate  more." 

Professor  Langdell  in  discussing  trademarks  and  goodwill  in 
his  book  entitled:  "A  Brief  Survey  of  Equity  Jurisdiction,"  has 
expressed  much  the  same  theory  that  Judge  Grosscup  elaborated 
in  the  opinion  above  quoted,  and  has  pointed  out  that  the  wrong 
in  such  a  case  is  not  a  tort  to  any  particular  thing,  but 

"to  the  estate  of  the  person  injured  in  the  aggregate, — to  the 
universitas  of  his  estate  (as  the  Romans  call  it),  consisting  as  it 
does,  in  making  him  so  much  poorer.  Of  this  description  are  many 
species  of  fraud,  for  example,  the  so-called  infringement  of  a 
trademark,  or  of  goodwill, — which  consists  in  wrongfully  and 
fraudulently  depriving  another  person  of  customers  whose  patronage 
he  would  otherwise  have  received." 

I  think  sufficient  analogies  exist,  particularly  in  the  stock  and 
grain  quotation  cases  which  I  have  cited,  for  holding  that  the 
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damage  to  the  complainant,  which  arises  by  taking  from  early 
editions  of  newspapers  published  by  its  members  information  which 
it  has  gathered  at  great  cost,  constitutes  a  tortious  invasion  of  its 
rights  unless,  as  a  matter  of  public  policy,  adequate  cause  can  b© 
shown  for  holding  that  the  partial  disclosure  to  the  public  arising 
from  the  publication  in  some  of  the  newspapers  that  are  members 
of  The  Associated  Press  should  deprive  it  of  further  right  to 
restrict  the  use  of  its  news. 

The  question  remains  whether  there  is  any  sufficient  ground  in 
public  policy  for  depriving  a  news  service  of  the  fruits  of  its  labors 
merely  because  a  limited  number  of  its  customers  have  already  been 
allowed  to  publish  the  news.  Undoubtedly  the  public  is 
legitimately  interested  in  and  benefited  by  the  dissemination  of 
news,  and  the  dissemination  when  once  begun  should  not  be  too 
long  delayed,  but  no  adequate  reason  occurs  to  me  for  allowing  a 
competitor  to  sell  and  disseminate  the  news  obtained  through  the 
efforts  of  the  gatherer  until  the  ordinary  customers  of  the  gatherer 
within  the  field  in  which  it  operates,  have  had  sufficient  time  to 
receive  and  publish  the  news.  The  newspapers  which  have  a  con- 
tract with  the  news  service  which  acquired  the  information  will 
secure  it  at  once,  and  the  papers  that  have  not  such  a  contract  can 
receive  it  from  the  rival  agency  within  three  or  four  hours,  which 
ought  to  be  sufficient  time  to  protect  the  business  interests  of  the 
news  service  that  first  acquired  it.  I  can  see  no  harm  to  the  public 
in  such  an  adjustment  of  the  correlative  rights  of  the  parties.  And 
this  conclusion  is  most  reasonable.  Concededly  the  complainant 
can  withhold  news  from  the  public  and  no  one  is  entitled  to  it 
prior  to  publication.  The  object  of  its  business,  however,  is  to 
disseminate  information.  To  serve  its  customers  efficiently,  it 
must  communicate  the  news  at  the  earliest  possible  time.  Its 
effort  is  to  give  out  its  news  at  once  for  immediate  publication. 
The  publication  intended,  and  generally  effected,  is  one  substan- 
tially simultaneous  throughout  the  country,  that  is,  so  far  simul- 
taneous as  geographical  differences  in  time  may  permit.  It  cannot, 
therefore,  be  said  that  the  complainant  has  in  any  fair  sense  caused 
its  news  to  be  published  and  thus  abandoned  it  to  the  public  until 
all  the  members  whom  it  serves  have  been  put  in  a  position  where 
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publication  of  the  news  has  been  possible.  Viewed  in  this  reason- 
able light,  the  argument  that  the  complainant  has  no  further  right 
to  protection  after  the  first  publication  of  its  news  loses  much 
of  its  force.  The  news  is  in  efifect  unpublished  and  unavailable 
for  use  by  competing  news  agencies  until  the  time  for  general 
publication  has  elapsed,  since  only  then  can  the  complainant  be 
truly  said  to  have  abandoned  its  news  to  the  public  by  an  unre- 
stricted publication.  Nor  can  it  in  my  opinion  be  said  that  the 
complainant  is  barred  from  asserting  its  rights  in  this  case  after 
publication,  because  it  has  acted  inequitably  in  making  use  of 
"tips"  received  from  the  defendant.  Both  parties  have  in  this 
respect  acted  in  substantial  accordance  with  common  business 
practice  and  under  the  belief  that  their  conduct  was  technically 
lawful.  Under  such  circumstances  neither  should  be  debarred 
from  asserting  its  legal  right  and  obtaining  the  protection  of  a 
court  of  equity,  but  a  court  of  equity  should  only  enforce  this 
right  if  the  other  party  to  the  suit  is  awarded  similar  protection. 

The  defendant  urges  that  it  should  not  be  subjected  to  an 
injunction  restraining  it  from  abstracting  complainant's  news 
because  any  acts  of  this  nature  which  have  been  done  were  con- 
trary to  defendant's  rules  and  the  directions  of  its  officers.  I 
should  be  inclined  to  take  this  view  were  it  not  for  the  fact  that 
the  conduct  of  the  representatives  of  defendant  in  responsible 
positions  has  shown  such  a  serious  and  systematic  infraction,  of 
complainant's  rights  in  numerous  cases  specified  in  careful  detail, 
that  I  cannot  think  anything  less  than  an  injunction  sufficient  to 
meet  the  situation.  Furthermore,  defendant,  if  I  understand  its 
argument,  still  insists  upon  its  right  to  obtain  the  Cleveland  local 
news  in  the  manner  heretofore  practiced,  although  this  is  clearly 
in  violation  of  complainant's  rights.  Upon  the  proofs  oflFered, 
a  preliminary  injunction  should  be  granted  to  the  complainant 
restraining  the  defendant  from  abstracting  its  news  before  pub- 
lication. 

While  I  am  personally  satisfied  after  giving  the  matter  most 
deliberate  and  careful  consideration  that  the  right  exists  to  pre- 
vent the  sale  by  a  competing  news  agency  of  news  which  is  taken 
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from  early  publications  of  complainant's  members  before  suffi- 
cient time  has  elapsed  to  afford  opportunity  for  general  publica- 
tion, and  that  the  existing  practice  amounts  to  unfair  trade,  yet 
the  matter  is  one  of  first  impression  and  my  decision  cannot  be 
regarded  as  sufficiently  free  from  doubt  to  justify  the  granting 
of  a  preliminary  injunction  upon  this  branch  of  the  case. 
Settle  order  on  notice. 

March  29,  191 7. 

A.  N.  HAND, 

District  Judge. 
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